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An American general who formerly headed the United Nations Truce
Supervision Organization in Palestiné stated recently: "The American mind
is being manipulated as far as Palestine is concerned."” He was referring
to Zionist manipulations. My own experiences with the Zionist Organization
of America, which refused to answer anj of my requests for varied information,
confirm the general's chérge. My own acquaintance with the Palestine
problem has revealed that the equities involved in the area have been
buried under a mass of distortion, misinformation and insidious propaganda
which have misrepresented the actual facts and veiled the historical and
legal truth to the extent that the Palestinian victims are made to appear
as being the wrongdoers and the Zionist wrongdoers as the victims. The
present problem in Palestine is the derivative of an extraordinary accumu-
lation of injustices, illegalities and violations by Zionism of many decen-
cies: violations of international law, violations of lLeague of Nations and
United Nations provisions, violations of fundamental human rights.

For more than three-quarters of a century there hés been interminable
conflict between the indigenous Palestinian Arab people and alien-imported
Zionist ideology which maintains that Palestine belongs to "the Jews."” On
the other hand, there is the international law perspective which rejécts
the Zionist ideological claim and its form of extralegal logic. It may be
stated with historical assurance that the great powers and organized inter-
national Zionism have used power politics, including a large measure of
mili tary methods, to deal with the prohlems of Palestine. From this accu-
rate premise it may be erroneously deduced that international law has been
a failure in the Palestine question. It would be far more accurate to con-
clude that internmational law has not even been applied in the Zionist-Pal-

estinian issue.



A careful legal and historical aqalysis demonstrates beyond doubt
that the Balfour Declaration is invalid under the criteria of modern inter-
national law; it should also be recalled that the instruments of Zionist
discrimination and oppression of the Palestinian people in Palestine-
Israel have not been established in a day or even as short a period of
time as a half century. Zionist beginnings, at the latest, were at the
First Zionist Congress in Basle, Switzerland in 1897. From there Zionism
has proceeded extralegally one step at a time in a carefully planned pro-
gram utilizing political, military and propaganda instruments, culminating

in the illegal military fait accompli of 1948 when "the Jewish State" of

Israel was installed by organized Zionism.

The native Arab people were ruthlessly driven out as part of an
Israeli master-plan to rid Palestine of its Arab people in order to build
an exclusivist "Jewish" state, and the few Arabs who remained in "“Israel”
have been exploited and repressed by the Israeli Zionist establishment.
Any objective student of the Middle East will reach these conclusions if
he analyzes Zionist history and its consistent violations of international
legal principles and norms. Moreover, without an understanding of these
causative factors of the Palestine problem, it is important #o recognize
that the plight of the Palestinian people will continue to be ignorantly
ignored. What must be axiomatically recognized is that the violent uproot-
ing of the Palestinians from their native land.by international Zionist
Jewry and their suppliants can have no legal or moral justification. Not
only is it a violation of international law and the principles of the United
Nations Charter, it also constitutes an unparalleled violation of elementary
principles c¢f humanity and civilization. This, the writer has disclosed

in his analysis of the Balfour Declaration in the context of international

law.
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Poreign Office,
November 2nd, 1917.

Dear Lord Rothschild,

I have much pleasure 1n-cohvey1n3 to you, on
behalf of His Malesty!s Goverrment, the following
declaration of syzpathy with Jewish Zionist aspirations
which nas been sutmitted to, end approved by, the Cabinet

His MaJesty’s Goveranment view with favour the
establishment in Palestine of a sational homs for the
Jewish people. and will use their best endeavours to
'facilitatq the achievement of this object. 1i being

~ clserly undsrstocd that rothing shall be dona which
may prejudice the civil and religious rights of
existing non-Jewish cormunities in palssting, or the
rights and political status enjoyed by Jews in &ny
other country* ’

| 1 should be grateful 1f you weuld bring this
declaration to ths knowledsge of the Zionist Fedaration.

L./\g}

G A



CHAPTER I

IRTRODUCTION

Statement of Purpose: The Concept and Applicability of International Law

What 1s meant by international law? In baslc conception, inter-
national law consists of a common body of norms or principles which are
used in the salutlon of diverse international problems. It 1s.essent1a1
that such norms or principles be applied consistently in order to promote
the objectivity and uniformity assoclated with "law"” as opposed to ad hoc
or unprincipled decision-making in.which a different ulterlor rule 1s
developed or executed for each problem. Upon the basls of thls premise,
international law may be accurately regarded as a set of uniform prin-
ciples which require at least minimum standards of reasonable and humane
conduct in the world community. It i1s also important to recognize that
the principles of intermational law are established by consent and agree-
ment. Express agreement 1s usually termed treaty or conventional law,
and 1mp;1c1t agreement 1s usually termed customary law. Both are based
primarily upon the consent of states as manifested by thelr govermments,
although other participants including international public bodlies and
individuals have a role to play. Among the public bodles which act in
the development and acceptance of international law, the League of Natlons
and United Natlons are particularly important. The League of Natlons
Covenant and the United Natlions Charter are multilateral treatles agreed
to by thelr members, as well as belng the basic constltutlons for the
world community at thelr respective time perlods.

A third element 1s legally indispensable to a practical conception

of international law: Even the most just and widely accepted princlples



of law, such as those contalned in the League Covenant and United

Rations Charter, are ineffectual in protecting human rights unless

they are actually enforced and sanctioned. Internmational law involves
a whole sanctioning process ranging from exclusive reliance upon per-
suaslve procedures at one extreme to heavy reliance upon coercive
measures at the other extreme, with many intermediate stages including
economic sanctions. As a general appraach, the more coercive sanctions
should bYe increasingly used where the persuasive ones have been found

to be ineffective. - There are.very few situations either in international
or municipal law where enforcement procedures are either completely effec-
tive or totally ineffective. Consequently, the most relevant questions
concerning sanctions are: How effective is the present sanctions process
and what steps may be taken to improve it?

A fourth element which requires specification is that among the
institutions created to serve mankind, the state is not above international
law. Since states and their governments have the preeminent role in making
international law, it is essential that they be held accountable for full
compliance with it. As a practical matter this means the personal account-
ahility of government officials which was established in international law
by the Nuremberg Trial before the International Military Tribunal. The
Nuremberg frinciples of the individual responsibtdlity of government

officials adopted by the United Nations General Assembly1 are applicable



to officials of all governments.

With regard to the historical Palestine Question, concerming
interrational law we may ask: Is 1t a relevant and practical means to
achleve justice and peace in the Zionlist-Palestinian.issue and in the
Middle Fast in general? 1t may be stated with historical assurance
that the great powers have used power politics, including a large measure
of military methods, to deal with the protlems of this area. From this
historically accurate assurance 1t may be erroneously deduced that inter-
national law has been an abysmal fallure in the Middle East. It would
be far more accurate to conclude that international law (even of the
Covenant) has not even been applied or tried. The unprincipled power
politics, con&ucted both domestically and internationally, played in the
Middle East have papered over the fundamental causes of the conflict
situation and have not even dealt with the results of injustice and
violation of law.2 The outcome of this dismal approach to the protlems
of the area has been further militarization accompanied by indefinitely
protracted conflict and the increasing destruction of international human,

material and legal values,

Because of the abysmal fallure of the techniques which have been
utilized, international law is no longer only an ideal alternative, it is

also, considering the eighty-year old ongoing ideology of Zionism, the

only practical alternative to an indefinite continuation of the present
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A tuation which today has now extended over neafly a full century.3
Subsequently, the purpose of this thesils ié to reveal that the Balfour
Declaration 1s invalid under the criteria of international law and that
intermational law has, in actuality, never been invoked in the case of
the Palestinian Arab people nor in the Palestine Question. Where the
provisions of the League Covenant and United Nations Charter on the
mandates and trusteeships system have been flouted or ignored over a
pexiod of nearly sixty years (1919-1977), there is a juridical obligation
of intervention to maintain the legal principles of each and to provide
sanctions and enforcement to establish peace through justice and law.

Statement of the Propositions

Seven basic legal and historical propositions are advanced with
regard to the rights of the Palestinian people as defined under intermational
law. Recalling that it is historically obvious that the two promlses
which Britalin made in regard to Palestine, that is, the promise through
Sir Henry McMahon then British High Commiss;oner in Egypt and the Balfour
Declaration, were mutually exclusive and contradictory, the 1nterestin§
fact about the Balfour Declaration, however, is that it was invalid and
incapable in law of affecting the rights which the Arab people have to
Palestine as the indigenous inhabitants whose ancestors had been in con-
tinuous occupation of the country for centuriles previous to the Hebrew

invasion and in continuous occupation of the country for fourteen centuries.



Secondly, when the British Calinet made the Balfour Declaration
it d1d not possess soverelgnty over Palestine and British troops had not
sst foot on Palestine soil, although military occupation would have dis-
allowed under the Laws of War, the arhitrar& transfer or usurpation of the
country which was still within Turklsh legal sovereignty. The legal
position in this regard is depicted by the well-known legal maxim that
*no one can give that which he has not got.”

Thirdly, the fact that the Balfour Declaration was politically
incorporated into the Palestine Mandate {not in the intermational man-
dates system) would not be valid against the Palestinian Arabs to dis-
possess them of title to Palestine, or to give title to the allen Zionists,
for the League of Nations also did not own Palestine. Under international
law a country belongs to 1ts people, 1ts rightful indigenous inhall tants.

Fourthly, the Balfour Declaration and the provisions of the man-
date were contrary to the letter and the spirit of the League of Natlons
Covenant, Article 22(1) of which provides that in regard to mandated ter-
ritories the League acted on "the principle that the well-being and devel-
omment of such peoples form a sacred trust of civilization.” It should
be logically and legally noted that an unprincipled plan deslgned to con-
vert the Arab inhall tants of Palestine, who formed more than 93 per cent

of the country's population at the end of World War I, into a minori ty

in a preplanned predominantly--or, as 1t eventually turned out, an almost



exclusively--Jewish State (and one controlled by Zionist institutions)
1s not a plan which can be sald to take genuine cognizance of the "well-
being and development”™ of the Palestinian Arab people.

Fifthly, even assuming that the British government was in law
capable of making a "promise™ about the future of Palestine to people
other than the country's inhabitants, the Balfour Declaration did not
mean what the Zlonists have erroneously claimed 1t meant. For the Declar-
atlon spoke of the establishment of a natlonal home for the Jewlsh people

in Palestine--not a state comprising the whole or part of Palestine. 1In

other words, even in violation of international law, there was to be an
artdtrarlily declared and invoked agalnst the will or assent of the people
of Palestine a shelter or refuge for "Jews" in Palestine, no more.
Sixthly, unprincipled declislons created agalnst those whose
rights are effected but not legally consulted for concurrence are invalid
in international law. The negotliating history of the Balfour Declaration
not only reveals secret and private negotiations but, also, that the
Palestinlan people were completely excluded from the stealthy discusslons
despite the fact that thelr future status was belng secretly jeopardlzed.
Lastly, 1n the context of international law and universal morality,
the Palestine Arab case--1f a case needs to be made at all--stems 1n
essence from the principle that the only title which any people has to

i1ts country comes from birth and long and continuous possession. This is
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a criterion which is recognized as the international legal basis of the
dntegrity and security of all nations; no just and stable internmational

order can endure in the world on any other foundation.

Contribtution to Political Sclence

The object of thls thesls 1s to analyze the legal 1ssues that
arise from the 1ssuance of the Balfour Declaration and 1ts inclusion in
the Palestine Mandate. The wrlter has subjected to a critical legal anal-
ysis the principal facts and developments in the evolution of the Declara-
tion and Zionlism's dependence upon it as a "legal"” title to the #rab home-
land. Until now no solution has been found or suggested for the Palestine-
Z2ionist conflict that takes in%o account the principles of'international
law and justice. While one might wonder whether any useful purpose is
served by an examination of the legal aspects of a Palestine conflict
created by unprincipled extra~legal power politics and maintained by 11-
legal military force, the writer belleves that an analysis is needed of
the appropriate legal purview of this 1ssue which has been burled under a
mass of distortion, misinformation and insidious one-sided propaganda
which, in turn, have misrepresented historical and legal facts and veiled
the truth of the conflict to the extent that the victims are made to ap-
pear as being the wrongdoers and the wrongdoers as the victims.

Without an understanding of the conflict in the light of the

principles of international law and Jjustice, regardless of conditions



created by force, peace efforts will remain futile. To this end, the
historical analysis is largely derived from primary Zionlst sources and
the official documents now available from British Cabinet, Foreign Offlce
and Colonial Office papers with minutes and memoranda written by those
who have gone down in history. These documents are left to speak for
themselves and to show what led to one of the most intractable problems
of today. The legal methodology of this paper simply applies the rele-
vant legal criterla of universal international law in which the law ap-
plicable to Palestine appears from the fundamental principles of the
League's Covenant and mandates system and the legal rulings of the inter-~
national courts of justice. Integrated into these intermational juristic
principles is the legal criterla establishing the universally applied
doctrine of self-determination that was so jarringly effaced in the case
of Palestine.

This effacement was succinctly stated by Ambassador Loy W.
Henderson, then serving as the director of the Office of Near Eastern and
African Affalrs in the United States Department of State. In a top-secret
memorandum to the American Secretary of State of September 22, 1947
Henderson declared:

These proposals{of the majority of the United Nations Special
Committee on Palestiné], for instance, ignore such principles as
self-determination and majority rule. They recognize the principles
of a theocratic racial state and even go so far in several instances
as to discriminate on grounds of religion and race agalnst persons
outside of Palestine.%

Inevitably, it was necessary to be selective in the choice of
extracts from the wealth of material available.‘but selection has been

made on the basis of relevance to the sequence of events. It has not

been possible in every case to glve a document or source in its entirety



for reasons of length, repetlition or the inclusion of irrelevant matter,
bat references are given in each case so that readers wishing to study the
full version may do so. -Flnally, the writer fervently hopes that those
interested in the Palestine problem will avail theaselves of the histor-
ical and legal information on thlis topic to objectively acquaint them-
selves with the serious issues of the ongoing Palestinian-Zionist conflict.
Because the effectlveness of democracy as a form of government depends on
an informed and intelligent citlzenry. Nowhere 1s the making of intelli-
gent cholces more important than in foreign affairs. It may be safely
adjudged that had Americans informed themselves of the Zlonist program

in Palestine, had all its defects, violations and policles been examined
eritlcally and dispassionately, it 1s possible that the American people
would never have allowed 1ts government to support politically a Zionist
aovement whose aim was to create an exclusivist Jewish State on the
absurdity of a raclal i1deology postulating lineal descent from anclent
Hetrews.

Clarification of Word and Concept Symbols

Words without specified referents are highly amiliguous and are
capahle of having multiple and inconsistent meanings ascribed to them by
writers and readers. In order to achleve clarity it is important to set
forth definitions connected with key woxrd symbols which appear throughout
this study. It 1s recognized that dependent on political exigencles and
HWased ignorance these same word symbols are used by others, especlally
Zionists, with different interpretations than those employed here. The
wdter has conslstently applied definitions utilized by anti-Zionist

individuals and organizations most of which are Jewlsh. In setting forth
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a religious conception of "Jew” and "Judals=m" the writer is adopting a
basic tenet of traditional and contemporary Judaism. It should be immedi-
ately noted that Jews are not accepted by scientific soclal sciemce
disciplines as composing a distinct racial type, that is, they are not
members of a "race”. Moreover, it is of utmost importance to distinguish
between Israelis, Zionists and Jews. These fundamental definitions must
be understood at the beginning in order to provide clarity for the sub-
sequent appraisals in this study.

Palestine is the area bordered by the Medlterranean on the east, the
Jordan River on the west, the Golan Mountains and the Sea of Galilee
on the north, and the Negev and Sinal Deserts on the south. The
Palestinian Arabs have inhatited this area since time immemorial.
Since 1948, however, after the forceful military creation of the
"State of Israel”™ on the same territory, the Palestinian people have
been 1living in forced exle. Throughout the entire Islamic era pre-
ceding the creation of the Turkish Ottoman empire, Palestine remained
an identifiable reglon with more or less autonomous local govermment
and administration. Thls system was not only continued but in fact
markedly increased under Turkish rule when Palestinian elected rep-
resentatives actually sat in the Turkish natlonal assembly. Palestine
remalned, with its people, an identifiable part of the Islamic nation
as well as the Turkish Ottoman empire as did other regions, such as
Egypt, until England perfidiously established with the help of the
League of Nations a protectorate over Palestine. However, even that
colonial device, the mandate system, created against the will of the
Palestinian people,spoke of the "provisionally independent state of
Palestine.” The mandate system was predicated on the existence of a
Palestinian entity which under the mandator's administration was to
develop into complete independence.

¥hile it should be emphasized that "Jews”" are not a race, nelther are
the YArabs” a race nor is the word "Arab" identical with Islam, the
religion which sprang up among the Arabs and to which the majority

of the Arabs today adhere. Primarily, the word Arab is a linguistic
concept and with the language comes a culture, a literature.

Broadly, Arabs are those who speak the Arabic language as their
mother tongue and inhabit what has been called, traditionally, Arabia,
or in more recent days, the Arab world. There are Arabs who are
Moslems, Christians and who are Jews. As for example, the Jews of
Iraq, dating from 586 B.C., if not earlier, were a completely Arabized
community, spoke Arabic among themselves, introduced Arabic into their
religious services, and wrote Arabic in Hebrew characters for their
correspondence. Thelr social life was that of Arabs.d
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Jew refers to a voluntary adherent of the religion of Judaism. The
word is used by the writer to refer to an adherent of Judalsm in the
same way that Christian refers to an adherent of Christianity.
Consequently, the sole element in the writer's use of the world Jew
is the religious one. Sephardim Jews are Arabs while Ashkenazim
Jews are Europeans. Many Jewish communities like the one in Russia
are descendants of the Khazars who are not Semites but rather, ac-
cording to Encyclopedia Judaica "a Turkish stock", who merely con-
verted to Judaism. Palestinian Arabs (both Muslims--of the Islamic
religion--and Christians) and Sephardim Jews, who are Arabs (some are
converts from Islam to Judaism), are extracted from Semitic peoples
that inhablted the Middle East for the last 10,000 years. It should
not be necessary to emphasize the fact that there is no empirical
basis upon which Jews can be deemed to be members of a single racial
group which is a postulate of Zionism. For an excellent review of
the distinction between racial conceptions in anthropology and non-
scientific racist ideologies see Comas, Racial Myths (UNESCO, 1958),
PpP. 27-32.

Judaism refers simply to one of the universal monotheistic religlons.

A Zionist 1s an adherent or supporter of the political doctrine of
programs of Zionlist organizations and need be neither an Israeli
national nor a Jew, examples of which are Senator Henry Jackson,
Vice~President Walter Mondale and Patrick Moynihan, former American
Ambassador to the United Nations) Significantly, a Zionist adheres
to the doctrine that all Jews are possessors of a universal "Jewlish"
nationality and that the State of Israel constitutes the national
home of all Jewry, which is described in Zionist political ideology
as "the Jewlsh people” doctrine. American Zionist are part of an
intricate organizational structure of the World Zionlist Organization-
American Sectlon, which is registered with the United States Department
of Justice as an "agent for a foreign government.” Interestly, the
United Jewlsh Appeal, which is part of this organizational and inter-
locking corporate structure, is a United States tax-exempt organlzation
despite being part of a structure that is an admitted and registered
agency of a foreign government and that channels its collected funds
to Israel. To illustrate the degree of the Israell Govermment's
control over such organizations as the B'Nal B'Rith, see Joftes v.
Kaufman, Civil Action Suit No. 3271-67 (1969), United States District
Court, District of Columbia, wherein Mr. Joftes, the Intermational
Secretary of the B'Nai B'Rith revealed that that organization fell
under Israeli Zionist control.

Non-Zionist is a term created by Chaim Weizmann for those who are
generally Jews, that 1s, they may be non-Jews as well, but reject
"Jewish" nationalism (Zionism) but do not actively or vocally oppose
it.

*For a description of the Zionist and pro-Zionist political activities
on the part of these and many other American political figures for the
State of Israel, see any of the various reports by the American Jewish
Alternatives to Zionism organization which rejects Zionism and the
Zionist ideology of the State of Israel.
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An antli-Zionist is a Jew who identifies himself or herself as "Jewish"
by virtue of religious affiliation which entalls no acceptance of
transnational nationalistic or ethnic obligations. In short, they do
not accept the Zionlst "the Jewish people" nationality claim or racial
doctrine.

Israel constitutes the political embodiment of "the Jewlsh people”
ideological doctrine relied upon by Zionism, an ideology that controls
the Israeli Government. "“The Jewish people” doctrine is the most

amhl guous concatenation of world and word symbols employed by Zionism,
Although the term does not appear in Holy Writ, it was glven an almost
exclusively religlious meaning until the founding of political Zionism
in 1897. Its most usual use was as a synonym for "Jews," for
"Israleites,” "the Children of Israel," and "the people of the 3Book,"
among other Biblical depictions. The Zionist political movement has
captured the term for its own political purposes and, consequently,
the wrlter uses "the Jewish people” to refer to the claimed trans-
national constituency of Zionist secular nationalism. Even though

the Zionist State of Israel glves a specific nationalistic meaning

to the words, they have not rejected whatever political advantages
accrue to them from the ambiguities of the words. Incidentaly, inter-
national legal instiutions and munlcipal law of all states except
Israel reject this purely political doctrine.

An Israell is simply a natlonal of the State of Israel or a legal
citizen of Israel under principles of naturalization recognized by
customary intermational law. It should be noted that most of the
remalning Palestinian Arabs in Israel do not have, nor are allowed,
“Israeli” citizenship by the Israeli Governmment.

The term World Zionist Organization is used to refer to the political
entity constituted by the First Zionist Congress in 1897. It is an
international instrumentality controlled by Israel and designed to
achieve the political objects of Zionlsm. Since the 1922 League of
Nations mandate for Palestine the termm has been equivalent to the
term "Jewish Agency." Article 4 of the mandate recognized the
Zionist Organization as the Jewlish Agency. The writer consequently
uses the term to refer to the World Zionist Organization, including
its individual and group members such as its affiliate the Zionist
Organization of America. "“Israel" and the World Zionlst Organization
are employed as the two principal political instruments of Zionist
nationalisnm.

The term Zionist-Israel Sovereignty is used to refer to the integral
relationship between the State of Irael and the Zionist Organization.
The public law character of this relationship between Israel and the
Zionist Organization is recognlized explicitly in the Israell Status

Lasy of 1952 and the ensuing Covenant between the Covernment of Israel
and the Zionist Executive of 1954. The Covenant spells out an allo-
cation and coordination of governmental functions as between State

and Organization in furthering the Zionist political objectives of both.
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Political Zionism, founded in 1897 by Theodor Herzl, postulates that
anti-Semitism 1s ineradicable and upon this doctrine, the Zionists

base thelr juridical-political objectives that "the Jewlsh people”

be constituted as a nationality entity and that membership in it be
conferred upon all Jews wherever they are living. We must recall

that the Zionlst interpretation of "Jews” is a raclal group interpre-
tation. A Jurldically novel device is the distinction in Israeli
municipal law between "nationality" reserved to Jews and "citizenship”
for Israells (or those who live in Israel) who may also be non-Jews,

such as in the case of a few Arab Palestinians. This distinction appears
in identification documents released in Israel by the Mnistry of
Interior and was brought to world attention by the famed Shalit case
vwhere the children of Commander Shalit of the Israell Navy, an Israelil
and a Jew.6were denied Jewish nationality because thelr mother was a
Christian, :

}

Since the word Judenstaat 1s used frequently throughout this paper 1t

is important to acknowledge its Z2ionistic definition. The word

Judenstaat derives from the puhlication of Theodor Herzl's political
document Der Judenstaat (The Jewish State).? Herzl proposed a schematic
plan for the natlonal consolldation of all Jews which in Zionist political
Jargon translates into "the Jewlsh people.” Herzl concluded that the
solution to what he called "the Jewlsh question” was to separate Jew

from non-Jew by creating an exclusivist Jewlsh State. To Herzl the
location of such a Jewlsh State was immaterial. He regarded Argentina,
Uganda (which today 1s Kenya) and Palestine as equally acceptable.a

Each of these areas represented to Herzl the national homeland of all

Jews to which the "world Jewlish natlion" was to be centered and exclusively
Jewlsh. Under the influence of the existing Love of Zion movement in
Eastern Europe, however, Herzl soon came to regard Arab Palestine as

the desirabtle Jewlsh homeland or Judenstaat.9 Herzl wrote in Der
Judenstaat: "The idea which I have developed in this pamphlet is an old
one: It is the estatlishment of a State for the Jews." In German it 1s:
“Der Gedanke, den ich in dieser Schrift ausfuhre, ist ein uralter. Es ist
die Herstellung des Judenstaates.” The meaning of Herstellung in French
1s ftatlissement. In modern Zionist texts--for example, The Zionist Idea,
ed. Arthur Herzberg, New York, 1959--the meaning 1s subtly altered to be-
come: "The idea which I have developed in this pamphlet is an ancient one:
It 1s the restoration of the Jewlsh State.” The German for “restoration"
would be Wiederherstellung; 1f Herzl had used it, it would have implied
that he wanted the revival of the anclent entity in Palestine called
"Israel”, which was far from his political national conception in Der
Judenstaat. It should be noted that no "Jewish State" or "“Israellte nation"
in ancient Palestine or Canaan had ever exercised control over the coastal
plain, inhatlted by Phoenicians and Philistines, let alone Sinai, Lebanon
and northern Syria.




L

The term "the Jewlish people” in Zionist jargon is the most ambiguous
concatenation of word symbols employed in this study of the Balfour
Declaration. Although the term does not appear in Holy Writ, it was
glven an almost exclusively religious meaning until the founding of
political Zionism by Herzl in 1897. The Zionist movement has captured
the term for its own juridical-political purposes and, consequently,
the writer uses "the Jewish people" to refer to the claimed consti-
tuency of Zionist secular nationalism although extremlst religious
groups in Israel employ the term in the same way. Even though the
Zionists glve a specific secular nationalistic meaning to the words,
they have not rejected whatever political advantages accrue to them
from the amtigulities of the words. This Zionist doctrine is based on
a genetical or racial affinity between the Hebrews of 4000 years ago
and the Russlan, Polish, American and European Jews of today; in
essence it is the embodiment of a distinct Jewlsh race by which
Zionlsts mean an undiluted racial continulty of blood, culture,
history and destiny similar in doctrinal principal to the Nazl Aryan
racial concept. 1In actual fact, the Jews of Europe have no anthropo-
logical connection whatsoever with the Jews of Palestine. The current
European political leaders of Israel, as well as the Jewish immigrants
who hail from Central Surope, Poland, Russia and even the United States,
are of Khazar extraction, descendants of Caucasian Russians whom
Byzantine Jews convertad to Judaism in the mid-eight century.

The confusion arlsing out of the novel "Jewlsh people” Zionist claim

1s easlly understood. Prior to the political creation of the 1897
Zionist Judenstaat scheme, which was militarily imposed in 1948, a
political concept which would replace nationality or citizenship and
emotionally attract some form of political alleglance was tactically
indispensable to the Zionist scheme for a Judenstaat. Consequently,
once the Zionist State was established and the municipal legal power

to arbitrarily tut unilaterially confer Israell citizenship was gained}o
the "Jewlsh people"” concept had to be legitimized in order to further
Zionist goals. "Jewish nationality," which is borrowed from Halakahic
law or the religious law of the ancilent Helrews, 1s decreed by contem-
porary Israell secular laws. Halakah, or the religious law of the
ancient Hebrew people, religiously applied to adherents of Judalsm;

the group to which it applies transposes to the Hebrew Le'om, or
*peoplehood.” Zionist secularists or nationalists (such as Herzl,
Sokolov and Weizmann) captured the most meaningful words and phrases
from Halakahic law, gave them secularist definitions in order to achieve
secularistic/nationalistic ambitions; these purely secular goals are
outlined in the Zionist Zasle program of 1897.

From the religious premise of the ancient Hebrew Halakalic law, Zionists
easlly transposed political or secular definitions, the "Jewlsh people"
political concept being one. Am Yisroel, the "people of Israel,"” a
phrase in the 1liturgy of Judaism, has been similarly transformed into
"the Jewish people."” "The Jewish people"” in recent centuries had been
the most appropriate term to describe or depict (Jewish) religionists
who still religiously respect the theological Covenant and its reli-
glous calling. This definition of the Jews was particularly appropri-
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ate in the Middle Ages and through the nineteenth century when Jews

had neither a land-base nor the organized, secular demand for one.
During that period, "the Jewish people" was a purely religious des-
cription for Jews.* It simply acknowledged the religlous collectivity
wvhich had made a sincere commitment to God, and the individuality which
implied the fulfillment of that commltment at any place on earth, with-
out a common secular or political commltment. That clear distinction
became btlurred in the drive of the nineteenth century minority national-
isms, and purposely so in the Zionist insistence upon "Jewlsh" national-
ism. The creators of "Jewish” nationalism (or Zionism) adopted the
phrase "the Jewish people” and made 1t synonymous with nineteenth
century political-nationalistic aspirationsd

Lastly, the wrlter acknowledges that Palestine is historically
a geographical name of rather loose application. BEtymologlical strict-
ness would require it to denote exclusively the narrow strip of coast-
land once inhatited by the Philistines, from whose name it 1s derived.
The modern sutdivisions under the jurisdiction of the Ottoman Empire
were in no sense conterminous with those of antiquity, and hence do not
afford a Yundary by which Palestine can be separated exactly from the
rest of Syria in the nofth, or from the Sinal and A tan deserts in
the south and east. Consequently, there 1s no anclent geographical
term that inflexitly delineates the area known as Palestine; nor 1s there
any reason as pertains to this thesls to reach back into antiquity be-
cause the Zionist-Palestinian conflict begins with the 1880s, with
specific agitation starting after the 1897 Basle meeting which implemented

an activist and organized political Zionism in Palestine. Consequently,

*It has been stated by Chaim Welzmann himself that his claimed constituency

of "the Jewlsh people” in the discussions leading to the Balfour Declaration
was a fabrication subsequently conceded by him. Refer to the public

address by Welzmann at Czernowitz, Roumanla, December 12, 1927, in Goodman,

ed., Chalm Weizmann, Tribute in Honour of His Seventieth Birthday (1945),

p. 199.
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for the purposes of this paper, the writer must select an ari trary
hat appropriate historical departure point on what entails the area
of “Palestine.” Therefore, the demographic area which included a

people known historically as Palestinians at the time of the Zionist

alten encroachments 1s designated as Palestine in this paper.

% :.)'
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FOOTNOTES

Chapter Cne

1) United Natlons GAOR 1144 (1946): G.A. Res. 95(I); United Nations
Doc. A/236 (1946). The principles also appear in 45 American Journal
of International Law Supplement, Documents (1951), p. 125.

2The most recently declassified and published United States Govern-
ment materlials which demonstrate thls appear in (194?) Foreign Relatlons
of the United States, vol. 5, (1971), pp. 999-1328. Recently released
officlal documents of the British Government show how declsions were
made and policy formulated. Doreen Ingrams presents anhistorical
compilation of these records in Palestine Papers 1917-1922: Seeds of
Conflict (New York: George Braziller, Inc., 1973).

3It may be easily predicted with considerable assurance that if the
present Middle East Peace Conference 1s to reach toward peace based upon
Justice, 1t will have to utilize the principled criteria of international
law. Another so-called "practical settlement" based upon naked power
bargaining and expedient unprincipled calculation will provide a short
interlude between more serious intense hostilitles.

uForeign Relations of the United States 1947, Vol. V (Washington,
D.C.: U.S. Government Printing Office, 1971), p. 1157.

5For a discussion of the rights, duties and roles of the non-Muslim
communities during the Islamic and Ottoman (153%-1914) rule periods see:
H.A.R. Glbb and Harold Bowen, Islamic Society and the West (London: Oxford
University Press, 1957), Vol. I, part II, pp. 207-261; Majid Khadduri,
*International Law," in Majld kKhaddurl and Herbert J. Lliebesny, eds.,
Law in the Middle East (washington, D.C.: The Middle East Institute, 1955),
Vol. I, pp. 9-373; Yusif Rizq-Allah Ghanimah, A History of the Jews of
Iraq (Arabic) (Bashdad: al-Furat Press, 1924); Cecil Roth, The Sassoon
Dynasty (London: Robert Hale Ltd., 1941); Israel Joseph Benjamin II,
Eight Years in Asia and Africa from 1846 to 1855 (Hanover: Published
by the author, 1859). When Palestine was illegally dismembered in 1948,
Palestine's Arab population numbered 1,398,000. According to the best
estimates, that population is now approximately 3,500,000 scattered about
in forced exlile by Zionism.

6Shallt v. Minister of Interior, 23 P.D. 477-608 (1969), noted in
Israel Law Review (1970), pp. 259-263. For an excellent review of
citizenship complexities in the State of Israel see Dr. Url Davis, "The
Land Where Palestinians are 'Non-persons’," Palestine Digest, July, 1976,
Pp. 1-3; Norman F. Dacey, "Democracy"in Israel, Southbury, Conn.: The
American-Palestine Committee, 1976, pp. 7-9. It will simply be noted here
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that the Israell Nationallity law makes it possihble for a non-Jew to be
born in the territory under Israell political jurlsdiction and yet be
doomed to lnherited statelessness. The Israell Ministry of Interior
has to date refused to pulhlish officlal statistics on the number of
stateless Palestinian Arab residents under Israell law. 7This is one
of Israels most guarded secrets. It is also interesting to note that
according to the Israel Nationality Law Part 1, Section 2: Nationality
by Beturn, a Jewish infant born in Israel after the establishment of
the state in 1948 acquires Israel nationality not by birth, but by
return as a Jewish immigrant under the law of Return. In Israel, once
Palestinians have passed 21 years of age without applying for citizen-
ehip, they have completely lost thelr right to citizenship and must
pass thelr "stateless" status on to their offspring.

?'meodor Herzl, The Jewish State (New York: The Maccabean Publishing

Caapany, 190%).

8heodor Herzl, The Jewish State gDer Judenstaat), trans. by Harry
Zohn (New York: The Herzl Press, 1970), p. 10. In keeping with Zionist
political doctrines the estatlishment of Jewish settlements was from

the outset based on the displacement of the indigenous population. See,
for example, the provisions of the Jewish National Fund as early as the
turn of the century. It should be noted that Israel has been ruled since
1948 by a group of Zionists predominantly of Eastern European origin

to whom a Jewlsh State and Jewlshness mean a state tesed on the culture
of Eastern European Jewry. Herzl wrote, "Is Palestine or Argentina
preferable? The Soclety (of Jews) will take whatever it is glven and
whatever 1s favored by the public opinion of the Jewish people. The
Soclety will determine both points” (p. 10).

9Itd.d., P. 27. "The idea which I develop in this pamphlet is an
age old one: the estahlishment of a Jewish State.”

101sraeli citizenship, under Zionist ideology, is distinguished from
Jewish nationality and religlous affiliation. The Zionist State main-
talns its exclusive secular jurisdiction over religlous matters by
convenlently preserving a misleading category of Jewlsh nationality in
addition to Israell citizenship: Israell identity cards and HWrth
certificates not only have those two categories listed separately,
but to further accentuate the Zionist ideology, a third category for
religion 1s added. Thus, an Israell Jew 1s a citizen of Israel, a
Jewish national and a Jew by falth. 1In the case of "Jewish nationals"”
Israel's Zionist estahlishment ellites are applylng "the Jewlsh people”
Tacial concept.
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11A distinction must be made in Zionist ideology between the

concepts "the Jewish people”™ and "Israel."” “Israel” constitutes

the 1948 geographical political embodiment of the "Jewish people”
doctrine relied upon by Zionism. The distinction may be made clear
by recognizing that the Israell Supreme Court, a Zionist instrument,
held in Attorney General of Israel v. Eichmann, that "The connection
between Jewish people and the State of Israel constitutes an integral
part of the law of nations....” (Supreme Court of Israel, Criminal
App. No. 336/61, May 29, 1962). It should also be noted that in this
case of Eichmann's trial the Zionist doctrine of "the Jewish people”
was clearly enunclated by the Israell Court. Israel is, in Zionist
doctrine, one of the two principal political instruments of Zionist
nationalism. The other 1s the World Zionist Organization, which is
as of 1954 an official political instrument of the Israell govermment.
The public law relationship between the State of Israel and the World
Zionist Organization (or Jewish Agency) is recognized explicitly in
the Israell Status Law of 1952 and the ensuing Covenant between the
Israell government and the Zionist Organization's Executive body of
1954. It must be made clear that contrary to the Israell Supreme
Court interpretation in the Eichmann case the connection between
"Jewish people” and "Israel” has never been accepted as an “integral
part of the law of nations.”




CHAPTER II
PALESTINE IN PERSPECTIVE: A REVIEW OF
PHE-WORLD WAR I JEWISH-ZIONIST IMMIGRATION ACTIVITIES
An analysis of juridical rights of foreigners under the Ottoman

Capltulations treaties and in accordance with the diplomatic customs of
this period is technical. But we can contribute some legal thoughts
to this problem, for which Turkey, naturally wishing to be sovereign
in its own territory,1 shortly upon the outireak of World War I de-
nounced the imposed Western Capitulations:

The Department of State was officially informed by the Turkish

Ambassador on September 10, 1914, that on and after the first of

October the Ottoman Govermment had determined to abrogate the con-

ventions known as the "Capitulations" which he stated "restrict the

sovereignty of Turkey in her relations with certain Powers."” The

lnited States is one of these Powers., It was further stated that

"all privilege and immunities accessory to these conventions or

issuing therefrom are equally repealed."” The purpose was to re-

move "an intolerable obstacle to all progress in the Empire,"

and the relations of Turkey to the Powers were to be regulated

henceforth by "the general principles of international law. "2

Through the Capitulations the Ottoman Empire formulated the

custom of granting legal immunity to non-citizens (foreigners or non-
Turldsh residents tased on Turkish territory) and peoples conquered and
incorporated under Istanbul's ruling authority (an example is Palestinians).
The Istanbul authorities were inclined to do so by means of the reason
of the difference between the law of the Koran applying to subjects of
the Islamic faith and the laws of the non-Islamic countries. The es-
sential fact to be denoted is simply that the Turks in the midst of their
territorial acquisitions spontaneously and generously recognized the
right of the conquered to be governed by their own laws and customs in
matters held sacred by the Muslims, as well as in matters not of vital

concern to the state. This ruling concept is what the Zionist Israel

20
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Zangwill partially referred to when he stated in 1921:

Were the Arabs glven their own way, it is certain they would put

a total embargo upon Jewish immigration. But they are not to have

their way. Palestine is to be ruled like a British crown colony,

and its inhatitants have lost the democratic rights which they

enjoyed even under Tﬁrkey.3

Whatever may have been the historical reasons and political mo-
tives guliding the Ottoman Turks in their policy towards their non-Muslim
subjects, whether of tolerance, statesmanship, or practical political
necessity, it is sufficient for the purpose of determining the origin
and nature of the extraterritorial prvileges of foreigners in Turkey,
simply to note in this connection that without the threat of powerful
armies and battleships, the Christians, Jews and other subjects of the
Sultan received extensive immunities of legal jurisdiction resembling in
certain respects thoée subsequently granted to non-subject foreigners.
The origin of the juridical rights of foreigners, commonly

termed Capitulations, in the Ottoman Empire reveals the distinction
between Ottoman law and the concept of international law or legal custom
employed by the Western nations. The contrast reveals how alien peoples
(foreigners) coming together have been allowed to retain their legal
customs and to have their actions tested or reviewed juridically by
thelr separate legal standards; that is to say, how law was regarded as
personal, traveling with the person and controlling his actions, instead
of territorial, in the Anglo-Saxon sense of applying to all persons ir-
respective of nationality within the politically recognized sovereign
boundaries. The Turks by reason of thelr reverence for custom in general
felt constrained to recognize the customs of subject nationalities or

peoples incorporated in the Empire. It was rather the acknowledgment of

the general practice of the times--a conformity to the accepted rules of



international intercourse. If, however, the act of voluntary acceptance
of international legal custom (i.e., the confirmation by Sultan Mohammed
of the ancient political and commercial privileges granted to the mer-
chants of Genoese of Galata in 1453) is accepted, the recognition of the
legal rights of the Venetlans a year later (April 15, 1454) assumed still
the legal context of voluntary arrangements even though the rights of the
Venetlans resulted from a treaty concluvded at Adrianople. This treaty
looms as very significant because 1t became the precursor, but nct proto-
type, of later agreements between Turkey and Western natlons, commonly
termed Capltulations, but in a different context.

The two treaties standing out beyond all others in the matter.of
Western world Capitulations are the treaty of 1535 between Sultan Soliman
and Francis I of France, and that of 1740 between Turkey and France;
these treaties, as well as others, inured to the benefit of the nations
with political and commercial interests in the Ottoman Empire and would
help generate the destruction of sovereignty in the Ottoman Empire. It
may be sald that France flrst obtalned for the rest the major immunities
of legal Jjurisdiction claimed by all the Powers in the subsequent treaties;
incrementally these Powers secured special privileges through the process
of forcing " jurldical" extraterritoriality, making the Ottoman authorities
legally impotent against forelgn non-subject nationals in the Empire.
The United States was one of the beneficliaries of the French treaties,
claiming and exercising legal jurisdiction in the Ottoman Empire in ac-
cordance with the Treaty of 1830 between the two countries, until 1914
when Turkey denounced the lmposed Western Capitulations.

This juridical system of one-sided "internatlonal law" obtaining
in Turkey, by which forelgn governments exerclsed legal Jjurisdiction on
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Turkey's soil (Palestine was part of Turkish sovereignty), was humiliating;
in fact, it denoted that up to 1914 (the First World War) that Turkey
was not allowed, in the context of the dichotomous Western view of
"Intermational law" due respect to the sovereign rights of Turkey as
an independent, equal state in the family of nations. In other woxds,
even in 1914, according to the basic principlesof international law as
regards the juridical concept of sovereignty, Turkey should have had
legal jurisdiction over foreigners, as well as subjects, in all matters
affecting municipal public law and order in the Empire. The presence
of usurper foreign consular courts, which decided all questions regard-
ing their respective foreign nationals, violated the international law
concept of sovereignty. These foreign tribunals illegally disavowed
Turkey's sovereign rights. A nation sutmits to such illegal inroads
upon its sovereignty and its legitimate exercise of jurisdiction over
those in its boundaries only when forced to do so; for these reasons
of violation of national sovereignty, the Turkish Ambassador on Septem-
ber 10, 1914, informed the American Government that his govermment
"determined to atrogate the conventions known as the 'Capitulations'”
which "restricted the sovereignty of Turkey."

The subject of foreign imposed Capitulations is very relevant
to the subject treated in this paper Yecause of the juridical violations,
in the context of international law principles, of Turkish sovereignty
previous to the war's outbreak, and the illegal immigration, under the
imposed Capitulations, of Jews (and Zionists) into Palestineu under the
external protection (extraterritoriality) of foreign Powers. Consequent-
ly, it becomes necessary to discuss the official policies of the Ottoman

Government with regard to illegal Jewish immigration to Palestine.
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Official Ottoman policy regarding Jewish settlement in Palest:lne5
from 1881 to 1917 was that the Ottoman state was strongly opposed from
the outset to modern Jewish settlement in Palestine.® The Ottoman
Govermment's policy must be seen as a reaction to nationalism in general
and to Zionist nationalism in particular. After 1880 the Ottoman Govern-
ment viewed nationalism which had political statehood or nationhood aims
as a threat to the multiethnic, multinational principle of state organ-
ization on which the Ottoman comity was based. But, along with its own
internal administrative protlems and deficiencies, the Porte was mili-
tarily unable to stand up to the various powerful external constraints
effectively imposed by the Great Powers.7

To put its policy into practice, the Ottoman Government placed
restrlictions on Jews, many of which were Zionists, entering Palestiné
from 1882 onwards, policies designed to prevent Jewish settlement in the
country, especially Paléstine. Ottoman opposition to Jewish settlement
was intensified in 1897 when the Zionist internmational (European) move-
ment, seeking a Jewlsh State in Palestine, was founded; in 1901 the re-
strictions against Jewlsh entry and land purchase in Palestine were re-
vised in the form of consolidated regulations. But, although Ottoman
policy and the reasons for it (Zionism being one) was clear and cbnsistent,
it falled. This was partly because the restrictions were not complete
(for example, Jewish "pilgrims" were never barred from Palestine) and,
importantly, because the European Powers refused to acquiesce in the
Testrictions on the reason that they ran counter to the foreign privileges
they and their nationals enjoyed under the imposed Capitulations.8
Neville Mandel writes:
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Even when the entry restrictions were most severe, Jews could always
visit Palestine as "pilgrims" and outstay their welcome. If the
(Ottoman) police trled to expel them, they could appeal to their
consuls, whose files are full of accounts of Jewish immigrants being
harried on reaching Palestine--precisely because the Jews made full
use of thelr consuls' protection. And there were few obstacles that
could not be overcome by reference to the Capitulations, either by
the consuls on the spot or by the Emdassies at Constantinople where
higher authority could be trought to bear.?

In the summer of 1903 David Levontin arrlved in Jaffa to open the
Anglo-Palestine Company (the APC). This bank was the first Zionist
institution, properly speaking in Palestine. But the Porte had
known of the bank's connection with the Zionist Movement from the

moment its parent company, the Jewish Colonial Trust, was set up in
London in 1898.49 An introduction to Kazim Bey from the British

Consul in Jerusalem did not help, and Levontin, soon encountered
obstacles in Jaffa where the APC's offices were to be established.30
Indeed, by September 1 the Consul learned that the Porte had ordered
K8zim Bey to obstruct the APC's opening51 (on the basis of orders
from Abdulhamid, if one of Theodor Herzl's rather dubious contacts
in Constantinople is to be believed)52. Only pressure from the
British Embassy at Constantinople made the Porte relent in November
1903.53 In December Levontin was informed that "the Company would
be permitted to conduct its affairs without hindrance, so long as
it confined its operations to commercial natters".% 10 (Words in
parentheses are from the original.)

An excellent example of Western encroachment of Turkish sovereign-
ty both before and after 185611 occurred in 1847 when the Russians had
received from the British consul in Jerusalem a plan to transfer the
Russian Jews (citizens of Czarist Russia) who were residing in Palestine
to British Consular protection because many of them stayed in Jerusalem
more than one year, in violation of the Russian law (municipal), and
therefore under the Capitulations remained without legal protection; the
Turkish state was not allowed, even after the 1856 Parls Treaty, to assume
this jurlsdiction.

The nationalist currents and the political threat of having one
ethnic or religlous group concentrated in one area and claiming it as

independent territory, posed an immediate threat to the idea of multi-

ethnic, multireligious coexistence, which was the constitutional basis
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of the Ottoman state. The Jews in the Ottoman state enjoyed absolute
freedom of religion, Eulture, travel and occupation. Until the 1870s
Jews like other Ottoman subjects were free to settle wherever they de-
sired. As late as 1876 Sultan Atdulhamid repelled a Jewish scheme, pre-
sented by Rabbl Joseph Natonek of Budapest (October 21), for settling
"a substantial contingent from among three million European Jews, but
mostly from among Russian Jews"l2 in Palestine. The emphasis of this
plan was similar to that of post-1897 Zionism because Natonek's letter
suggested that a "special law" be enacted to regulate relations between
the "Jewish colonists" and the "native" Palestine population.13

The Ottoman Govermment, responding to Natonek, declared that al-
most all lands in Palestine were occupied, that the autonomy (Natonek's
"Jewish" autonomy) Natonek requested was incompatitle with the adminis-
trative principles of a multiethnic and multireligious Ottoman state,
and most significantly, the govermment called Natonek’s attention to the
fact that immigration into the Ottoman state was open to all individuals
(as individuals) who wanted to establish themselves permanently as sub-
Jjects of the state, and that there were legal regulations for settlement
which the Jews could use to do so.14 The Ottoman Government's political
and legal position on any immigfation was clear. It allowed individuals,
regardless of religion or nationality, to emigrate to Turkey, but it
would restrict mass settlement--it would not permit one ethnic or religious
group to establish numerical majority or exclusiveness in one specific
area,l5 Seve