Journal of Collective Bargaining in the Academy

Volume 0 National Center Proceedings 2017 Article 13

March 2017

Panel: Graduate Student Employees - Collective Bargaining After
the NLRB's Columbia University Decision (CLE) - Handout: Amicus
Brief - Case 02-RC-143012, GSEs

Follow this and additional works at: https://thekeep.eiu.edu/jcba

Cf Part of the Collective Bargaining Commons, and the Higher Education Commons

Recommended Citation

(2017) "Panel: Graduate Student Employees - Collective Bargaining After the NLRB's Columbia University
Decision (CLE) - Handout: Amicus Brief - Case 02-RC-143012, GSEs," Journal of Collective Bargaining in
the Academy: Vol. O, Article 13.

DOI: https://doi.org/10.58188/1941-8043.1667

Available at: https://thekeep.eiu.edu/jcba/vol0/iss12/13

This Proceedings Material is brought to you for free and open access by the Journals at The Keep. It has been
accepted for inclusion in Journal of Collective Bargaining in the Academy by an authorized editor of The Keep. For
more information, please contact tabruns@eiu.edu.


https://thekeep.eiu.edu/jcba
https://thekeep.eiu.edu/jcba/vol0
https://thekeep.eiu.edu/jcba/vol0/iss12/13
https://thekeep.eiu.edu/jcba?utm_source=thekeep.eiu.edu%2Fjcba%2Fvol0%2Fiss12%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1258?utm_source=thekeep.eiu.edu%2Fjcba%2Fvol0%2Fiss12%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1245?utm_source=thekeep.eiu.edu%2Fjcba%2Fvol0%2Fiss12%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
https://doi.org/10.58188/1941-8043.1667
https://thekeep.eiu.edu/jcba/vol0/iss12/13?utm_source=thekeep.eiu.edu%2Fjcba%2Fvol0%2Fiss12%2F13&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tabruns@eiu.edu

et al.: Panel: Graduate Student Employees - Collective Bargaining After t

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

THE TRUSTEES OF COLUMBIA
UNIVERSITY IN THE CITY
OF NEVW YORK,

Employer

and Case 02-RC-143012

GRADUATE WORKERS OF
COLUMBIA - GW(C, UAW
Petitioner

BRIEF OF AMICI CURIAE BROWN UNIVERSITY, CORNELL UNIVERSITY,
DARTMOUTH COLLEGE, HARVARD UNIVERSITY, MASSACHUSETTS
INSTITUTE OF TECHNOLOGY, UNIVERSITY OF PENNSYLVANIA, PRINCETON
UNIVERSITY, STANFORD UNIVERSITY, YALE UNIVERSITY

Respectfully submitted,
Joseph W. Ambash

Fisher & Phillips LLP

200 State Street, 7™ Floor
Boston, MA 02109

(617) 532-9320
jambash@]laborlawyers.com
Counsel for Amici Curiae
February 29, 2016

[Additional counsel listed on next page]

Published by The Keep, 2017



Journal of Collective Bargaining in the Academy, Vol. 0, Iss. 12 [2017], Art. 13

Beverly E. Ledbetter Debra L. Zumwalt

Vice President & General Counsel Vice President & General Counsel
Brown University Stanford University

110 South Main Street Building 170, 3" FI.

Providence, RI 02912 Stanford, CA 94305

James J. Mingle Alexander E. Dreier

University Counsel & Secretary of the Vice President & General Counsel
Corporation Yale University

Cornell University 2 Whitney Avenue, 6 Floor

300 Comp and Comm Center New Haven, CT 06510

Ithaca, New York 14853

Robert B. Donin
General Counsel
Dartmouth College
63 South Main Street
Hanover, NH 03755

Robert W. Iuliano

Senior Vice President & General Counsel
Harvard University

Massachusetts Hall

Cambridge, MA 02138

Mark C. DiVincenzo
Vice President & General Counsel
Massachusetts Institute of Technology

77 Massachusetts Avenue
Cambridge, MA 02139

Wendy S. White

Senior Vice President & General Counsel
University of Pennsylvania

3539 Locust Walk

Philadelphia, PA 19104

Ramona E. Romero

General Counsel

Princeton University

New South Building, 4 Floor
Princeton, NJ 08544

il
https://thekeep.eiu.edu/jcba/vol0/iss12/13
DOI: 10.58188/1941-8043.1667



et al.: Panel: Graduate Student Employees - Collective Bargaining After t

Table of Contents

INTRODUCTION AND STATEMENT OF INTEREST .....c.cocivininiieieiiiceneeicteeeceenecsrceeneeenen 1
ARGUMENT ..ottt sttt bbb s sa s 4
I.  THERE IS NO COMPELLING REASON TO REVERSE THE BROWN DECISION. ................. 4

a. Neither the Law Nor the Facts Have Changed Since Brown was Decided ............cccccvveniininnne 4

b. There is No Empirical Evidence Suggesting that Brown was Wrongly Decided, but There is
Clear Evidence that it was Correctly Decided. ..........coevieririerinineniineiencereesieneeeeee e enaens 5

c. The Board and the Courts Do Not Impose The Section 2(3) Definition of “Employee” Blindly;
Context AIWAYS IMALTETS. .....coveriieieiieieiierteee ettt r bbb e s s s sa b saens 8

d.  Because the Amici Institutions Do Not Measure Teaching and Research by Graduate Assistants
in Commercial or Economic Terms, the Model of Traditional Collective Bargaining Cannot Apply to

II. IMPOSING COLLECTIVE BARGAINING WITH GRADUATE ASSISTANTS ON PRIVATE
SECTOR INSTITUTIONS WOULD IMPERMISSIBLY INTRUDE INTO THEIR ACADEMIC

FREEDOM. ...ttt sttt sr sttt et et sbt b sae sttt ettt enesaeeseebesaesbessentenesneneen 10
a. An Example of Collective Bargaining’s Intrusion into Academic Freedom.............c.ccccuennenn. 11
b. Conflict and the Use of Economic Weapons are Built into the NLRA ..........ccccevivvenenenennnn. 16

II.  THE PROPOSITION THAT BARGAINING BY TEACHING ASSISTANTS IN THE
PUBLIC SECTOR DEMONSTRATES THAT IMPOSING THE SAME REQUIREMENT IN THE

PRIVATE SECTOR WILL BE HARMLESS IS FALSE. ..c..cociiiiiiiiiniiiiiiiii s 18
IV.  RECONSIDERATION OF THE STATUS OF PRIVATE SECTOR GRADUATE
ASSISTANTS MUST BE UNDERTAKEN ON A CASE-BY-CASE BASIS ..o, 21
V. RESEARCH ASSISTANTS PURSUING RESEARCH LEADING TO A DISSERTATION ARE
NOT EMPLOYEES, REGARDLESS OF THEIR SOURCE OF FUNDING. ........ccccccoviniivinininniinnne 22

VI. THE BOARD SHOULD APPLY THE SAME STANDARDS TO MASTER’S AND
UNDERGRADUATE STUDENTS AS IT DOES TO GRADUATE STUDENTS AND FIND THAT

THEY ARE PRIMARILY STUDENTS, NOT EMPLOYEES. .......cccoccoiniiiiiiniiinn 23
VII.  STUDENT ASSISTANTS WHO DO NOT HAVE AN EXPECTATION OF CONTINUED
EMPLOYMENT MUST BE CONSIDERED CASUALS........cccoovininiiiiiiiiiinince 24
CONCLUSION ..ottt st b s a et e b r e sre b e e ens 25
iii

Published by The Keep, 2017



Journal of Collective Bargaining in the Academy, Vol. 0, Iss. 12 [2017], Art. 13

TABLE OF AUTHORITIES
Cases

Allied Chem. & Alkali Workers Local Union No. 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971)...9

Boston Medical Center, 330 NLRB 152 (1999)....cctiiririeininieiniiiiieiicnic it 5,18
Brown University, 342 NLRB 483, 485 (2004).....c..ccceeviiiiiiiniiiiiiiiiiie e 2
Celanese Corp., 95 NLRB 664 (1951) .c..cioiiiiiirieiicieiiiiiiiiiciiii sttt 4
Columbia College Chicago, 13-CA-073480 ......c.cccviriiniiiiiiiiiiiiiii et 14
Fibreboard Paper Products v. NLRB, 379 U.S. 203 (1964) ....ccccoevviininriiieiiineeiscce 17
Firmat Manufacturing Corp., 255 NLRB 1213 (1981)....ccccciiiiiiiiiiiiiiiieciiiec e 10
First National Maintenance Corp. v. NLRB, 452 U.S. 666 (1981) ....cccccooviniminininiiiiiiieneene 17
Gillian Berger, et.al., v. NCAA, et.al. Case 1:14-cv-01710-WTL-MID (2/16/16) ......ceevrvriiriiiiinennens 5
Gooadwill Indus. of Tidewater, 304 NLRB 767 (1991)...cccccviviiviiiiiiiiiiiiiiesceieeene 9
Kansas City Repertory Theatre, Inc., 356 NLRB No. 28 (2010) ....c.coviiiniiieniiiiiiiiniiieeecieee 24
Leland Stanford, 214 NLRB 621 (1974) .cccccuvvviririiiiiiiiiiiiiiciiscei e 22,23
Levitz Furniture Co. of the Pacific, 333 NLRB 717 (2001).....cccccoviniininiiniininiiniiiiieeeseene 4
N.L.R. B. v. Wooster Div. of Borg-Warner Corp., 356;U.S. 342 (1958)..cc.cceevviviniminiiniiiiiiiiiiecne 17
New York University (Case 02-RC-023481) (NYUILL .........cccccooviviniiniiiniiiiniiniiieniiiesieeeeieesneene 7,8
New York University, 332 NLRB 1205 (2000) (NYUL .....ccccooviviminniiniiniineiiniiessisseeienas 5,6,18,25
NLRB v. Insurance Agents, 361 U.S. 477 (1960) .....c.ccceviviiiiiiiiiiiiiiiieces e 17
NLRB v. Yeshiva University, 444 U.S. 672, 681 (1980).....cccocviiviiiiiiniiiiiieiiii e 9
NLRB. v. Bell Aerospace Co. 416 US 267 (1974) cccovvviiiiiviiiiiiiiiieiii i 9
Northwestern University, 362 NLRB No. 167, at 1 (2015).....cccciviiiiiiiiiiiiiiieec 5
Regents of the University of Michigan v. Michigan Employment Relations Commission, 389 Mich. 96,

204 NW. 2d 218 (1973) vttt sttt s et sn s 19
St. Barnabas Hospital, 355 NLRB NO0. 39 (2010)......cccoviiiiiiiiiiiiiiiecsi s 5
Sweezy v. New Hampshire, 354 U.S. 234 (1957) ocvevviiiiiiiiiieiiisns 12
The New School, 02-RC-143009 (October 21, 2015)..c.ceievriiiieiiiiniiiiiinin it 4
Town of Danvers,3 MLC 1559 (1977) (Massachusetts Labor Relations Commission)..........c.coeveurereenene 19
University Education Association v. Regents of the University of Minnesota, 353 N.W. 2d 534 (Minn.

LR L2 YOO OO OO ST OTOTUOP OO PO PP 19
WBAI Pacifica Found., 328 N.L.R.B. 1273, 1275 (1999)....ccoccvviriiiiiiiriiniiieiiisiiseeees 9
Statutes
115 ILCS5/4 (I1linois Labor Relations ACt) ......cccevevieieierieiiiiiiiiiniiniiiiinte s esassesnenens 19
Cal. GOVt COAE SEC. 3562 uvvrrirreririeririiririeteierieiteiestee et er ettt b e bbbt 19
Federal Arbitration Act, 9 U.S. Code § 10 ..ttt s e 19
IMLG L. €. 150C . ittt ettt e bbb bbb a e b bR e et 19
Massachusetts Department of Labor Relations, 456 CMR 16.06, “Advisory Rulings.”...........cccccovvnenn. 17
ROWATL.56.203 ...ttt ettt ettt sa et b bbb e b e b et b e e s e e s e s e e e et ss e st eses 18
Other Authorities

Campbell, Peter, “University of Illinois Caves After Two Day Grad Strike” (November 18, 2009), Labor
Notes, available at http://www.labornotes.org/2009/1 1/university-illinois-caves-after-two-day-grad-
SEITKE 1euvietetet ettt ettt R R bbb bR b e 11

https://thekeep.eiu.edu/jcba/vol0/iss12/13 iv
DOI: 10.58188/1941-8043.1667



et al.: Panel: Graduate Student Employees - Collective Bargaining After t

http://www.dailycal.org/2014/12/01/student-workers-union-alleges-unfair-treatment-graduate-student-

law-school-program/, 1ast VIEWed 2/15/16 ......ccceeiviiriviiiniiniiniininiiiiire e 16
http://www.uaw4121.org/update.php, last viewed 2/15/16 .......ccccoviviininiiiniiiiiiieee 15
http://www.uconngradunion.org/, last viewed 2/15/16 .........ccccoviiiniiniiiniiiiii e 15
http://www.uigeo.org/2012/11/, last viewed February 15, 2016 .........cooiiiiiiniiiniiiiniiicne 15
https://www.michigandaily.com/section/news/standwithalex, last viewed 2/15/16 ...........cccoevevrriinnnnns 16

Menendez, Sarah S. and Phuc Pham, “UC Graduate Student Workers Strike Over Unfair Labor Practices”
(April 3, 2014), New University, available at http://www.newuniversity.org/2014/04/news/uc-graduate-
student-workers-strike-over-unfair-labor-practices/...........cocveveriniiiiiiiiiinii e 11

Mulhere, Kaitlin, “Strike for Better Benefits” (December 3, 2014), Inside Higher Ed, available at
https://www.insidehighered.com/news/2014/12/03/u-oregon-grad-students-strike-better-benefits) ..... 11

Treatises

Effects of Unionization on Graduate Student Employees: Faculty-Student Relations, Academic Freedom,
and Pay, Rogers, Eaton and Voos, 66 ILR Review 485 (2013)......ccccovviiiiiminiininiiiiiiciieces 6

Gordon Hewitt, Graduate Student Employee Collective Bargaining and the Educational Relationship
Between Faculty and Graduate Students,

29 Journal of Collective Negotiations in the Public Sector 153 (2000) .....c..coovviiiininiiinniniiinines 6
Harold J. Datz, When One Board Reverses Another: A Chief Counsel’s Perspective, 1 Am. U. Labor &
EMP. LE. 67 (2011) 1iieiiiiieieiiiieicet ettt a e bbb sb e n et 4
v

Published by The Keep, 2017



Journal of Collective Bargaining in the Academy, Vol. 0, Iss. 12 [2017], Art. 13

INTRODUCTION AND STATEMENT OF INTEREST

Amici are preeminent research universities in the United States. Their faculty contribute to
the expansion and transfer of knowledge in virtually every area of human inquiry. Through their
graduate degree programs they prepare the next generation of our nation’s scholars, scientists,
engineers, educators and leaders. Not a single graduate student in any of the amici institutions
has ever been required to join a union as a condition of receiving his or her education, nor have
the academic or financial arrangements of any of the amici graduate programs ever been subject
to collective bargaining. The current majority of the Board is reconsidering that paradigm in the
present case, and amici submit this brief to oppose the reversal or modification of the Brown

University decision.
Amici all offer doctoral programs that share these common characteristics:

a) Amici believe that preparation for the PhD involves multi-dimensional study and
training under the guidance of leading professors, the components of which include
intensive coursework, learning to teach in one’s field of study, and undertaking
original research in fulfillment of the dissertation requirement. Each institution
achieves those objectives in various ways, but they all have a common educational
focus, and the doctoral candidate’s coursework, research and teaching experiences are
a fully integrated educational experience.

b) Most students admitted to a doctoral program are offered several years of financial
support by the institution, which typically consists of grants to cover tuition and fees,
health insurance coverage and a stipend for living expenses. The amount and
duration of the stipend vary from institution to institution. For example, as the record

in the Brown case reflects, PhD candidates at Brown University are awarded a five-
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in part, an assistantship, and the assistantship is a required part of the curriculum, the institution
would be forced to bargain over strictly academic matters, including tuition, course credits and
the like. That would clearly intrude into the institution’s academic freedom. What if the same
student obtained an assistantship in another department, which included a stipend which
augmented that student’s overall support? Would that student be treated as an employee in those
circumstances? The myriad of circumstances in which graduate students are awarded
assistantships compels a case-by-case analysis. Failure to do so would not only result in
rulemaking under the guise of adjudication, but it would result in intractable conflicts between
graduate assistants’ student and “employee” status.

V. RESEARCH ASSISTANTS PURSUING RESEARCH LEADING TO A

DISSERTATION ARE NOT EMPLOYEES, REGARDLESS OF THEIR
SOURCE OF FUNDING.

The law has been clear since Leland Stanford, 214 NLRB 621 (1974) that research
assistants who perform research leading to the dissertation, and who receive academic credit (i.e.
the PhD) for performing the research, are considered “primarily students” not entitled to
employee status under Section 2(3) of the Act. In Leland Stanford, the Board pointed out that
the relationship of the RA’s and the university “was not grounded on the performance of a given
task where both the task and the time of its performance is designated and controlled by an
employer. Rather, it is a situation of students within certain academic guidelines having chosen
particular projects on which to spend the time necessary, as determined by the project’s needs.”
Id. at 623.

The Leland Stanford description of RA’s is characteristic of research assistants at amici

institutions. No Board decision — not even NYUI — has ever found research assistants to be

22
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employees.?® And the source of research assistant funding is not controlling. For example, in
Leland Stanford, the Board noted that the RA’s were funded by government grants, third party
grants, and “endowment income or other moneys used to fund certain research appointments.”
Id. at 622. The source of funding was not relevant, since Stanford equalized support among
students regardless of the source. Id. at 622.
Accordingly, research assistants who are performing the research as part of their pursuit
of the PhD are unquestionably students, not employees within the meaning of the Act.
VI. THE BOARD SHOULD APPLY THE SAME STANDARDS TO MASTER’S
AND UNDERGRADUATE STUDENTS AS IT DOES TO GRADUATE

STUDENTS AND FIND THAT THEY ARE PRIMARILY STUDENTS, NOT
EMPLOYEES.

Amici believe that Brown was correctly decided and that the principle that where a
student’s relationship with the institution is primarily academic rather than economic, the student
is not an employee within the meaning of the Act. This principle applies even more so to
master’s and undergraduate students. At the amici institutions, master’s students and
undergraduates are occasionally given various opportunities to enhance their educational
experience by serving in either teaching or research roles. The opportunities are very limited.
The teaching opportunities range from teaching assistantships to tutors, graders and similar roles,
typically for short periods of time. These students receive stipends for such activity as part of the
financial aid offered by each institution. In each instance, an educational purpose — whether to
reinforce and enhance existing skills, learn pedagogical and/or research skills and/or experience
a mentoring relationship with a faculty member — is a reason for providing the opportunity to the

students in the first place.?’ In many instances, these students undertake these responsibilities for

26 NYU’s current contract with Local 2210 likewise excludes research assistants in the hard sciences.

27 By contrast, it is not unusual for undergraduates, for example, to earn money by serving in a variety of roles
whose purpose is clearly economic from both the perspective of the student and the university. Examples include

https://thekeep.eiu.edu/jcba/vol0/iss12/13 23
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academic and/or programmatic credit, as well as to receive financial support. These positions are
often seen as honors, awarded to students precisely because of their academic accomplishments.
Characterizing the students as employees in these circumstances would subject private sector
institutions to the exact same bargaining complications identified earlier. Few private sector
institutions would be inclined to make these opportunities available if they were accompanied by
an obligation to bargain about such things as workload or financial aid, or the impact of
decisions relating to subjects such as these.

If the Board were to reverse Brown and conclude that master’s and undergraduate
students who provide teaching and research-related services as part of their education are
employees, they should not be placed in the same bargaining unit as doctoral students if the
opportunities and obligations inherent in those positions are not comparable to those afforded to
doctoral students. Just as in the case of a review of Brown itself, amici submit that there is no
“one size fits all” ruling that can apply to unit placement. Like the status of students who
perform teaching and research-related functions as part of their education, the analysis must be
undertaken on a case-by-case basis. |

VII. STUDENT ASSISTANTS WHO DO NOT HAVE AN EXPECTATION OF
CONTINUED EMPLOYMENT MUST BE CONSIDERED CASUALS.

Amici recognize that the current Board majority, despite dissent, is inclined to permit
casual employees who work intermittently and have no expectation of continued employment to
organize. Kansas City Repertory Theatre, Inc., 356 NLRB No. 28 (2010). This approach would
be completely unworkable in a university, particularly where student assistants may serve in

limited capacities with a clear expectation that they will ot continue in their roles, either

administrative/office jobs and dining hall jobs, among others. Assuming the students meet the requirement of
regularity of employment, there is no policy reason for excluding them from being represented for bargaining.

24
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because they will graduate, a course will end, or for any of a myriad of other reasons. For
example, in NYUI the graduate assistants who served as “graders” and “tutors” were excluded
from the unit because their employment — even lasting a semester — was “sporadic and irregular.”
NYUI at 1221. “Where employees are employed for one job only, or for a set duration, or have
no substantial expectancy of continued employment, such employees are excluded as
temporary.” Id. Amici submit that there is no legitimate reason to depart from that precedent.

CONCLUSION

For all of the reasons set forth herein, amici urge the Board not to reverse or modify the
Brown decision.

Respectfully submitted,

é%/ ya

. Ambash

200 State Street, 7" F1.
Boston, MA 02109
jambash@]laborlawyers.com
Attorney for Amici

February 29, 2016
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