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Rule 1.12 ABA MODEL RULES

RULE 1.13: ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization
represents the organization acting through its duly authorized
constituents.

(b) If a lawyer for an organization knows that an officer,
employee or other person associated with the organization
is engaged in action, intends to act or refuses to actin a
matter related to the representation thatis a violation of a
legal obligation to the organization, or a violation of law that
reasonably might be imputed to the organization, and that is
likely to result in substantial injury to the organization, then
the lawyer shall proceed as is reasonably necessary in the
best interest of the organization. Unless the lawyer reasonably
believes that it is not necessary in the best interest of the
organization to do so, the lawyer shall refer the matter to
higher authority in the organization, including, if warranted
by the circumstances, to the highest authority that can act on
behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer’s efforts in accordance with
paragraph (b) the highest authority that can act on behalf of
the organization insists upon or fails to address in a timely
and appropriate manner an action or a refusal to act, that is
clearly a violation of law; and

(2) the lawyer reasonably believes that the violation

is reasonably certain to result in substantial injury to the

organization, '
then the lawyer may reveal information relating to the
representation whether or not Rule 1.6 permits such disclosure,
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but only if and to the extent the lawyer reasonably believes .
necessary to prevent substantial injury to the organization. 55
(d) Paragraph (c) shall not apply with respect to information
relating to a lawyer’s representation of an organization to

investigate an alleged violation of law, or to defend the
organization or an officer, employee or other constituent
associated with the organization against a claim arising
out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been
discharged because of the lawyer’s actions taken pursuant to
paragraphs (b) or (c), or who withdraws under circumstances
that require or permit the lawyer to take action under either of
those paragraphs, shall proceed as the lawyer reasonably believes
necessary to assure that the organization’s highest authority is
informed of the lawyer’s discharge or withdrawal.

) In dealing with an organization’s directors, officers,
employees, members, shareholders or other constituents, a lawyer
shall explain the identity of the client when the lawyer knows or : ‘
reasonably should know that the organization’s interests are adverse 5
to those of the constituents with whom the lawyer is dealing. ‘

(g) A lawyer representing an organization may also represent
any of its directors, officers, employees, members, shareholders
or other constituents, subject to the provisions of Rule 1.7. If the
organization’s consent to the dual representation is required by
Rule 1.7, the consent shall be given by an appropriate official
of the organization other than the individual who is to be
represented, or by the shareholders.

Comment
The Entity as the Client

(1] An organizational client is a legal entity, but it cannot act except
through its officers, directors, employees, shareholders and other con-
stituents. Officers, directors, employees and shareholders are the con-
stituents of the corporate organizational client. The duties defined in this
Comment apply equally to unincorporated associations. “Other constitu-
ents” as used in this Comment means the positions equivalent to officers,
directors, employees and shareholders held by persons acting for organi-
zational clients that are not corporations.

[2] When one of the constituents of an organizational client com-
municates with the organization’s lawyer in that person’s organizational
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Rule 1.13 ABA MODEL RULES

capacity, the communication is protected by Rule 1.6. Thus, by way of
example, if an organizational client requests its lawyer to investigate al-
legations of wrongdoing, interviews made in the course of that investiga-
tion between the lawyer and the client’s employees or other constituents
are covered by Rule 1.6. This does not mean, however, that constituents
of an organizational client are the clients of the lawyer. The lawyer may
not disclose to such constituents information relating to the representa-
tion except for disclosures explicitly or impliedly authorized by the orga-
nizational client in order to carry out the representation or as otherwise
permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their utility
or prudence is doubtful. Decisions concerning policy and operations, in-
cluding ones entailing serious risk, are not as such in the lawyer’s prov-
ince. Paragraph (b) makes clear, however, that when the lawyer knows
that the organization is likely to be substantially injured by action of an
officer or other constituent that violates a legal obligation to the organiza-
tion or is in violation of law that might be imputed to the organization,
the lawyer must proceed as is reasonably necessary in the best interest
of the organization. As defined in Rule 1.0(f), knowledge can be inferred
from circumstances, and a lawyer cannot ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer
should give due consideration to the seriousness of the violation and its
consequences, the. responsibility in the organization and the apparent
motivation of the person involved, the policies of the organization con-
cerning such matters, and any other relevant considerations. Ordinarily,
referral to a higher authority would be necessary. In some circumstances,
however, it may be appropriate for the lawyer to ask the constituent to
reconsider the matter; for example, if the circumstances involve a con-
stituent’s innocent misunderstanding of law and subsequent acceptance
of the lawyer’s advice, the lawyer may reasonably conclude that the best
interest of the organization does not require that the matter be referred to
higher authority. If a constituent persists in conduct contrary to the law-
yer’s advice, it will be nccessary for the lawyer to take steps to have the
matter reviewed by a higher authority in the organization. If the matter is
of sufficient seriousness and importance or urgency to the organization,
referral to higher authority in the organization may be necessary even if
the lawyer has not communicated with the constituent. Any measures
taken should, to the extent practicable, minimize the risk of revealing
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information relating to the representation to persons outside the organi-
zation. Even in circumstances where a lawyer is not obligated by Rule
113 to proceed, a lawyer may bring to the attention of an organizational
client, including its highest authority, matters that the lawyer reasonably
believes to be of sufficient importance to warrant doing so in the best in-
terest of the organization.

[5] Paragraph (b) also makes clear that when it is reasonably nec-
essary to enable the organization to address the matter in a timely and
appropriate manner, the lawyer must refer the matter to higher authority,
including, if warranted by the circumstances, the highest authority that
can act on behalf of the organization under applicable law. The organi-
zation’s highest authority to whom a matter may be referred ordinarily ;
will be the board of directors or similar governing body. However, ap- l
plicable law may prescribe that under certain conditions the highest au- :
thority reposes elsewhere, for example, in the independent directors of a
corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule are con-
current with the authority and responsibility provided in other Rules. In
particular, this Rule does not limit or expand the lawyer’s responsibility
under Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements
Rule 1.6(b) by providing an additional basis upon which the lawyer may
reveal information relating to the representation, but does not modify,
restrict, or limit the provisions of Rule 1.6(b)(1) - (6). Under paragraph
(¢) the lawyer may reveal such information only when the organization’s
highest authority insists upon or fails to address threatened or ongoing
action that is clearly a violation of law, and then only to the extent the
lawyer reasonably believes necessary to prevent reasonably certain sub-
stantial injury to the organization. It is not necessary that the lawyer’s
services be used in furtherance of the violation, but it is required that the
matter be related to the lawyer’s representation of the organization. If the
lawyer’s services are being used by an organization to further a crime or
fraud by the organization, Rules 1.6(b)(2) and 1.6(b)(3) may permit the
lawyer to disclose confidential information. In such circumstances Rule
1.2(d) may also be applicable, in which event, withdrawal from the repre-
sentation under Rule 1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of a lawyer to dis-
close information relating to a representation in circumstances described
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in paragraph (c) does not apply with respect to information relating to a
lawyer’s engagement by an organization to investigate an alleged viola-
tion of law or to defend the organizatior\ or an officer, employee or other
person associated with the organization against a claim arising out of an
alleged violation of law. This is necessary in order to enable organiza-
tional clients to enjoy the full benefits of legal counsel in conducting an
investigation or defending againsta clajm.

[8] A lawyer who reasonably believes that he or she has been dis-
charged because of the lawyer’s actions taken pursuant to paragraph
(b) or (c), or who withdraws in circumstances that require or permit the
lawyer to take action under either of these paragraphs, must proceed as
the lawyer reasonably believes necessary to assure that the organization’s
highest authority s informed of the lawyer’s discharge or withdrawal.

Government Agency

[9] The duty defined in this Rule applies to governmental organiza-
tions. Defining precisely the identity of the client and prescribing the re-
sulting obligations of such lawyers may be more difficult in the govern-
ment context and is a matter beyond the scope of these Rules. See Scope
(18]. Although in some circumstances the client may be a specific agency,
it may also be a branch of government, such as the executive branch, or
the government as a whole. For example, if the action or failure to act
volves the head of a bureau, either the department of which the bureau
is a partor the relevant branch of government may be the client for pur-
poses of this Rule. Moreover, in a matter involving the conduct of gov-
ernment officials, a government lawyer may have authority under appli-
cable law to question such conduct more extensively than that of a lawyer
for a private organization in similar circumstances. Thus, when the client
is a governmental organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the wrongful act is
prevented or rectified, for public business is involved. In addition, duties
of lawyers employed by the government or lawyers in military service
may be defined by statutes and regulation. This Rule does not limit that
authority. See Scope.

Clarifying the Lawyer’s Role

[10] There are times when the organization’s interest may be or be-
come adverse to those of one or more of its constituents. In such circum-
stances the lawyer should advise any constituent, whose interest the law-
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yer finds adverse to that of the organization of the conflict or potential
conflict of interest, that the lawyer cannot represent such constituent, and
that such person may wish to obtain independent representation. Care
must be taken to assure that the individual understands that, when there
is such adversity of interest, the lawyer for the organization cannot pro-
vide legal representation for that constituent individual, and that discus-
sions between the lawyer for the organization and the individual may
not be privileged.

[11] Whether such a warning should be given by the lawyer for the
organization to any constituent individual may turn on the facts of each
case.

Dual Representation
[12] Paragraph (8) recognizes that a lawyer for an organization may

also represent a principal officer or major shareholder. i

Derivative Actions , .
[13] Under generally prevailing law, the shareholders or members
of a corporation may bring suit to compel the directors to perform their [N
legal obligations in the supervision of the organization. Members of un-
incorporated associations have essentially the same right. Such an action
may be brought nominally by the organization, but usually is, in fact, a =
legal controversy over management of the organization. ;
[14] The question can arise whether counsel for the organization
may defend such an action. The proposition that the organization is the
lawyer’s client does not alone resolve the issue. Most derivative actions
are a normal incident of an organization’s affairs, to be defended by the :
organizalion’s lawyer like any other suit. However, if the claim involves I
serious charges of wrongdoing by those in control of the organization,
a conflict may arise between the lawyer’s duty to the organization and
the lawyer’s relationship with the board. In those circumstances, Rule 1.7
governs who should represent the directors and the organization.

Definitional Cross-References

“Knows” See Rule 1.0(f) ¥
“Reasonably” See Rule 1.0(h)
“Reasonably believes” See Rule 1.04)
“Reasonably should know” See Rule 1.00)

“Substantial” See Rule 1.0(1)
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Rutrk 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who consults with a lawyer about the possibility ;
of forming a client-lawyer relationship with respect to a matter
is a prospective client. |

(b) Even when no client-lawyer relationship ensues, a lawyer
who has learned information from a prospective client shall not
use or reveal that information, except as Rule 1.9 would permit
with respect to information of a former client.

(¢) A lawyer subject to paragraph (b) shall not represent a
client with interests materially adverse to those of a prospective
client in the same or a substantially related matter if the lawyer
received information from the prospective client that could
be significantly harmful to that person in the matter, except
as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or
continue representation in such a matter, except as provided in
paragraph (d). '

(d) When the lawyer has received disqualifying information
as defined in paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have
given informed consent, confirmed in writing; or:
(2) the lawyer who received the information took

reasonable measures to avoid exposure to more disqualifying

information than was reasonably necessary to determine

whether to represent the prospective client; and

(i) the disqualified lawyer is timely screened from any
participation in the matter and is apportioncd no part of
the fee therefrom; and

(ii) written notice is promptly given to the prospective
client.

Comment

[1] Prospective clients, like clients, may disclose information to a law-
yer, place documents or other property in the lawyer’s custody, or rely on
the lawyer’s advice. A lawyer’s consultations with a prospective client
usually are limited in time and depth and leave both the prospective cli-
ent and the lawyer free (and sometimes required) to proceed no further.
Hence, prospective clients should receive some but not all of the protec-
tion afforded clients.
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[2] A person becomes a prospective client by consulting with a law-
yer about the possibility of forming a client-lawyer relationship with re-
spect to a matter. Whether communications, including written, oral, or
electronic communications, constitute a consultation depends on the cir-
cumstances. For example, a consultation is likely to have occurred if a
lawyer, either in person or through the lawyer’s advertising in any me-
dium, specifically requests or invites the submission of information about
a potential representation without clear and reasonably understandable
warnings and cautionary statements that limit the lawyer’s obligations,
and a person provides information in response. See also Comment [4]. In
contrast, a consultation does not occur if a person provides information
to a lawyer in response to advertising that merely describes the lawyer’s
education, experience, areas of practice, and contact information, or pro-
vides legal information of general interest. Such a person communicates
information unilaterally to a lawyer, without any reasonable expectation
that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, and is thus not a “prospective client.” Moreover, a
person who communicates with a lawyer for the purpose of disqualify-
ing the lawyer is not a “prospective client.”

[3] It is often necessary for a prospective client to reveal information
to the lawyer during an initial consultation prior to the decision about
formation of a client-lawyer relationship. The lawyer often must learn
such information to determine whether there is a conflict of interest with
an existing client and whether the matter is one that the lawyer is willing
to undertake. Paragraph (b) prohibits the lawyer from using or reveal-
ing that information, except as permitted by Rule 1.9, even if the client
or lawyer decides not to proceed with the representation. The duty exists
regardless of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a pro-
spective client, a lawyer considering whether or not to undertake a new
matter should limit the initial consultation to only such information as
reasonably appears necessary for that purpose. Where the information

; indicates that a conflict of interest or other reason for non-representation

exists, the lawyer should so inform the prospective client or decline the
representation. If the prospective client wishes to retain the lawyer, and if
consent is possible under Rule 1.7, then consent from all affected present
or former clients must be obtained before accepting the representation.

[5] A lawyer may condition a consultation with a prospective client
on the person’s informed consent that no information disclosed during

88
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the consultation will prohibit the lawyer from representing a different cli-
ent in the matter. See Rule 1.0(e) for the definition of informed consent.
If the agreement expressly so provides, the prospective client may also
consent to the lawyer’s subsequent use of information received from the
prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the
lawyer is not prohibited from representing a client with interests adverse
to those of the prospective client in the same or a substantially related
matter unless the lawyer has received from the prospective client infor-
mation that could be significantly harmful if used in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to
other lawyers as provided in Rule 1.10, but, under paragraph (d)(1), im-
putation may be avoided if the lawyer obtains the informed consent,
confirmed in writing, of both the prospective and affected clients. In the
alternative, imputation may be avoided if the conditions of paragraph
(d)(2) are met and all disqualified lawyers are timely screened and writ-
ten notice is promptly given to the prospective client. See Rule 1.0(k) (re-
quirements for screening procedures). Paragraph (d)(2)(i) does not pro-
hibit the screened lawyer from receiving a salary or partnership share
established by prior independent agreement, but that lawyer may not
receive compensation directly related to the matter in which the lawyer is
disqualified.

[8] Notice, including a general description of the subject matter about
which the lawyer was consulted, and of the screening procedures em-
ployed, generally should be given as soon as practicable after the need
for screening becomes apparent.

[9] For the duty of competence of a lawyer who gives assistance on
the merits of a matter to a prospective client, see Rule 1.1. For a lawyer’s
duties when a prospective client entrusts valuables or papers to the law-
yer’s care, see Rule 1.15,

Definitional Cross-References

“Confirmed in writing” See Rule 1.0(b)

“Firm" See Rule 1.0(c)

“Informed Consent” See Rule 1.0¢e)

“Knowingly” See Rule 1.0(f) -
“Reasonable” and “Reasonably” See Rule 1.0(h) ‘
“Screened” See Rule 1.0(k) '
“Written” See Rule 1.0(n)

89
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COUNSELOR

RuULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise
independent professional judgment and render candid advice.
In rendering advice, a lawyer may refer not only to law but
to other considerations such as moral, economic, social and
political factors, that may be relevant to the client’s situation.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the law-
yer’s honest assessment. Legal advice often involves unpleasant facts
and alternatives that a client may be disinclined to confront. In present-
ing advice, a lawyer endeavors to sustain the client’s morale and may put
advice in as acceptable a form as honesty permits. Fowever, 2 lawyer
should not be deterred from giving candid advice by the prospect that
the advice will be unpalatable to the client.

[2] Advice couched in narrow Jegal terms may be of little value to a
client, especially where practical considerations, such as cost or effects on
other people, are predominant. Purely technical legal advice, therefore,
can sometimes be inadequate. It is proper for a lawyer to refer to relevant
moral and ethical considerations in giving advice. Although a lawyer is
not a moral advisor as such, moral and ethical considerations impinge
upon most legal questions and may decisively influence how the law will
be applied.

[3] A client may expressly or impliedly ask the lawyer for purely
technical advice. When such a request is made by a client experienced in
legal matters, the Jawyer may accept it at face value. When such a request
is made by a client inexperienced in legal matters, however, the lawyer’s
responsibility as advisor may include indicating that more may be in-
volved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in
the domain of another profession. Family matters can involve problems
within the professional competence of psychiatry, clinical psychology
or social work; business matters can involve problems within the com-
petence of the accounting profession or of financial specialists. Where
consultation with a professional in another field is itself something a
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competent lawyer would recommend, the lawyer should make such a
fecommendation. At the same time, a lawyer’s advice at its best often
consists of fecommending a course of action in the face of conflicting rec-
ommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by
the client. However, when g lawyer knows that a client proposes a course
of action that ig likely to result in substantial adverse legal consequences
to the client, the lawyer’s duty to the client under Rule 1.4 may require
that the lawyer offer advice if the client’s course of action is related to the

may be necessary under Rule 1.4 to inform the client of forms of dispute
resolution that might constitute reasonable alternatives to litigation, A
lawyer ordinarily has no duty to initiate investigation of 4 client’s affairs
or to give advice that the client has indicated is unwanted, but a lawyer
may initiate advice tg 4 client when doing so appears to be in the client’s
interest. :

91
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ADVOCATE

RULE 3.1: MERITORIOUS
Craivs AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a basis in law and
fact for doing so that is not frivolous, which includes a good faith
argument for an extension, modification or reversal of existing
law. A lawyer for the defendant in a criminal proceeding, or the
respondent in a proceeding that could result in incarceration,
may nevertheless so defend the proceeding as to require that
every element of the case be established.

Comment

[1] The advocate has a duty to use legal procedure for the fullest
benefit of the client’s cause, but also a duty not to abuse legal procedure.
The law, both procedural and substantive, establishes the limits within
which an advocate may proceed. However, the law is not always clear
and never is static. Accordingly, in determining the proper scope of ad-
vocacy, account must be taken of the Jaw’s ambiguities and potential for
change.

' [2] The filing of an action or defense or similar action taken for a cli-
ent is not frivolous merely because the facts have not first been fully sub-
stantiated or because the lawyer expects to develop vital evidence only
by discovery. What is required of lawyers, however, is that they inform
themselves about the facts of their clients’ cases and the applicable law
and determine that they can make good faith arguments in support of
their clients” positions. Such action is not frivolous even though the law-
yer believes that the client’s position ultimately will not prevail. The ac-
tion is frivolous, however, if the lawyer is unable either to make a good
faith argument on the merits of the action taken or to support the action
taken by a good faith argument for an extension, modification or reversal

of existing law.

[3] The lawyer’s obligations under this Rule are subordinate to fed-
eral or state constitutional law that entitles a defendantin a criminal mat-
ter to the assistance of counsel in presenting a claim or contention that
otherwise would be prohibited by this Rule.

https://thekeep.eiu.edu/jcba/vol0/iss9/33 =
DOI: 10.58188/1941-8043.1346




ADVOCATE Rule 3.3

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or fail
to correct a false statement of material fact or law previously
made to the tribunal by the lawyer;
(2) fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by
opposing counsel; or
(3) offer evidence that the lawyer knows to be false.
: If a lawyer, the lawyer’s client, or a witness called by
the lawyer, has offered material evidence and the lawyer
comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to the
tribunal. A lawyer may refuse to offer evidence, other than
the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

97
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(b) A lawyer who represents a client in an adjudicative
proceeding and who knows that a person intends to engage,
is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal,

(¢) The duties stated in paragraphs (a) and (b) continue to
the conclusion of the proceeding, and apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.

(d)In an ex parte proceeding, a lawyer shall inform the
tribunal of all material facts known to the lawyer that will
enable the tribunal to make an informed decision, whether
or not the facts are adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing
a client in the proceedings of a tribunal. See Rule 1.0(m) for the defini-
tion of “tribunal.” It also applies when the lawyer is representing a client
in an ancillary proceeding conducted pursuant to the tribunal’s adjudi-
cative authority, such as a deposition. Thus, for example, paragraph (a)
(3) requires a lawyer to take reasonable remedial measures if the lawyer
comes to know that a client who is testifying in a deposition has offered
evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the
court to avoid conduct that undermines the integrity of the adjudicative
process. A lawyer acting as an advocate in an adjudicative proceeding
has an obligation to present the client’s case with persuasive force. Per-
formance of that duty while maintaining confidences of the client, how-
ever, is qualified by the advocate’s duty of candor to the tribunal. Conse-
quently, although a lawyer in an adversary proceeding is not required to
present an impartial exposition of the law or to vouch for the evidence
submitted in a cause, the lawyer must not allow the tribunal to be misled
by false statements of law or fact or evidence that the lawyer knows to be
false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents
prepared for litigation, but is usually not required to have personal
knowledge of matters asserted therein, for litigation documents ordinar-
ily present assertions by the client, or by someone on the client’s behalf,

14
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and not assertions by the lawyer. Compare Rule 3.1. However, an asser-
tion purporting to be on the lawyer’s own knowledge, as in an affidavit
by the lawyer or in a statement in open court, may properly be made only
when the lawyer knows the assertion is true or believes it to be true on
the basis of a reasonably diligent inquiry. There are circumstances where
failure to make a disclosure is the equivalent of an affirmative misrepre-
sentation. The obligation prescribed in Rule 1.2(d) not to counsel a client
to commit or assist the client in committing a fraud applies in litigation.
Regarding compliance with Rule 1.2(d), see the Comment to that Rule.
See also the Comment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law
constitutes dishonesty toward the tribunal. A lawyer is not required to
make a disinterested exposition of the law, but must recognize the exis-
tence of pertinent legal authorities. Furthermore, as stated in paragraph
(a)(2), an advocate has a duty to disclose directly adverse authority in the
controlling jurisdiction that has not been disclosed by the opposing party.
The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.

i' Offering Evidence
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence
that the lawyer knows to be false, regardless of the client’s wishes. This
! duty is premised on the lawyer’s obligation as an officer of the court to
! prevent the trier of fact from being misled by false evidence. A lawyer
: does not violate this Rule if the lawyer offers the evidence for the pur-
pose of establishing its falsity.
: [6] If a lawyer knows that the client intends to testify falsely or wants
the lawyer to introduce false evidence, the lawyer should seek to per-
' suade the client that the cvidence should not be offered. If the persuasion
Is ineffective and the lawyer continues to represent the client, the lawyer
must refuse to offer the false evidence. If only a portion of a witness’s
testimony will be false, the lawyer may call the witness to testify but may
not elicit or otherwise permit the witness to present the testimony that
the lawyer knows is false.
[7] The duties stated in paragraphs (a) and (b) apply to all lawyers,
including defense counsel in criminal cases. In some jurisdictions, how-
ever, courts have required counsel to present the accused as a witness
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or to give a narrative statement if the accused so desires, even if counsel
knows that the testimony OF statement will be false. The obligation of the
advocate under the Rules of Professional Conduct is subordinate to such
requirements. See also Comment [91.

[8] The prohibition against offering false evidence only applies if the
Jawyer knows that the evidence is false. A lawyer's reasonable belief that
evidence is false does not preclude its presentation to the trier of fact. A
lawyer’s knowledge that evidence is false, however, can be inferred from
the circumstances. See Rule 1.0(f). Thus, although a Jawyer should re-
solve doubts about the veracity of testimony ot other evidence in favor of
the client, the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering
evidence the lawyer knows to be false, it permits the lawyer to refuse
to offer testimony or other proof that the lawyer reasonably believes is
false. Offering such proof may reflect adversely on the Jawyer's ability to
discriminate in the quality of evidence and thus impair the lawyer’s ef-
fectiveness as an advocate. Because of the special protections historically
provided criminal defendants, however, this Rule does not permit a law-
yer to refuse to offer the testimony of such a client where the lawyer rea-
sonably believes but does not know that the testimony will be false. Un-
less the lawyer knows the testimony will be false, the lawyer must honor
the client’s decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true,
a lawyer may subsequently come to know that the evidence is false. Or,
a lawyer may be surprised when the lawyer's client, or another witness
called by the lawyer, offers testimony the lawyer knows to be false, either
during the lawyer’s direct examination or in response to cross-examina-
tion by the opposing lawyer. In such situations or if the lawyer knows of
the falsity of testimony clicited from the client during a deposition, the
lawyer must take reasonable remedial measures. In such situations, the
advocate’s proper course is 0 remonstrate with the client confidentially,
advise the client of the lawyer's duty of candor to the tribunal and seek
the client’s cooperation with respect to the withdrawal or correction of
the false statements O evidence. If that fails, the advocate must take fur-
ther remedial action. If withdrawal from the representation is not permit-
ted or will not undo the effect of the false evidence, the advocate must
make such disclosure to the tribunal as is reasonably necessary to remedy
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the situation, even if doing so requires the lawyer to reveal information
that otherwise would be protected by Rule 1.6. It is for the tribunal then
to determine what should be done—making a statement about the matter
to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave
consequences to the client, including not only a sense of betrayal but also
loss of the case and perhaps a prosecution for perjury. But the alterna-
tive is that the lawyer cooperate in deceiving the court, thereby subvert-
ing the truth-finding process which the adversary system is designed to
implement. See Rule 1.2(d). Furthermore, unless it is clearly understood
that the lawyer will act upon the duty to disclose the existence of false ev-
idence, the client can simply reject the lawyer’s advice to reveal the false
evidence and insist that the lawyer keep silent. Thus the client could in
effect coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against
criminal or fraudulent conduct that undermines the integrity of the ad-
judicative process, such as bribing, intimidating or otherwise unlawfully
communicating with a witness, juror, court official or other participant in
the proceeding, unlawfully destroying or concealing documents or other
evidence or failing to disclose information to the tribunal when required
by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the law-
yer knows that a person, including the lawyer’s client, intends to engage,
is engaging or has engaged in criminal or fraudulent conduct related to
the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence
or false statements of law and fact has to be established. The conclusion
of the proceeding is a reasonably definite point for the termination of the
obligation, A proceeding has concluded within the meaning of this Rule
when a final judgment in the proceeding has been affirmed on appeal or
the time for review has passed.

Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of present-
ing one side of the matters that a tribunal should consider in reaching a
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decision; the conflicting position is expected to be presented by the op-
posing party. However, in any ex parte proceeding, such as an applica-
tion for a temporary restraining order, there is no balance of presentation
by opposing advocates. The object of an ex parte proceeding is neverthe-
less to yield a substantially just result. The judge has an affirmative re-
sponsibility to accord the absent party just consideration. The lawyer for
the represented party has the correlative duty to make disclosures of ma-
terial facts known to the lawyer and that the lawyer reasonably believes
are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor im-
posed by this Rule does not require that the lawyer withdraw from the
representation of a client whose interests will be or have been adversely
affected by the lawyer’s disclosure. The lawyer may, however, be re-
quired by Rule 1.16(a) to seek permission of the tribunal to withdraw if
the lawyer’s compliance with this Rule’s duty of candor results in such
an extreme deterioration of the client-lawyer relationship that the lawyer
can no longer competently represent the client. Also see Rule 1.16(b) for
the circumstances in which a lawyer will be permitted to seek a tribu-
nal’s permission to withdraw. In connection with a request for permis-
sion to withdraw that is premised on a client’s misconduct, a lawyer may
reveal information relating to the representation only to the extent rea-
sonably necessary to comply with this Rule or as otherwise permitted by
Rule 1.6.

Definitional Cross-References

“Fraudulent” See Rule 1.0(c)

“Knowingly” and “Known” and “Knows” See Rule 1.0(f)
“Reasonable” See Rule 1.0(h)

"Reasonably believes” See Rule 1.0(1)

“Tribunal” See Rule 1.0(m)

i A
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RULE 3.4: FAIRNESS TO
OrroSING PARTY AND COUNSEL
A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or
unlawfully alter, destroy or conceal a document or other material
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having potential evidentiary value. A lawyer shall not counsel
or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify
falsely, or offer an inducement to a witness that is prohibited
by law;

(c) knowingly disobey an obligation under the rules of a
tribunal, except for an open refusal based on an assertion that
no valid obligation exists;

(d)in pretrial procedure, make a frivolous discovery request
or fail to make reasonably diligent effort to comply with a legally
proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported
by admissible evidence, assert personal knowledge of facts in
issue except when testifying as a witness, or state a personal
opinion as to the justness of a cause, the credibility of a witness,
the culpability of a civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client to refrain from
voluntarily giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent
of a client; and

(2) the lawyer reasonably believes that the person’s
interests will not be adversely affected by refraining from
giving such information. '

Comment

(1] The procedure of the adversary system contemplates that the evi-
dence in a case is to be marshalled competitively by the contending par-
ties. Fair competition in the adversary system is secured by prohibitions
against destruction or concealment of evidence, improperly influencing
witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to es-
tablish a claim or defense. Subject to evidentiary privileges, the right of
an opposing party, including the government, to obtain evidence through
discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or
destroyed. Applicable law in many jurisdictions makes it an offense to
destroy material for purpose of impairing its availability in a pending
proceeding or one whose commencement can be foreseen. Falsifying evi-
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dence is also generally a criminal offense. Paragraph (a) applies to evi-
dentiary material generally, including computerized information. Appli-
cable law may permit a lawyer to take temporary possession of physical
evidence of client crimes for the purpose of conducting a limited exam-
ination that will not alter or destroy material characteristics of the evi-
dence. In such a case, applicable law may require the lawyer to turn the
evidence over to the police or other prosecuting authority, depending on
the circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness’s
expenses or to compensate an expert witness on terms permitted by law.
The common law rule in most jurisdictions is that it is improper to pay an
occurrence witness any fee for testifying and that it is improper to pay an
expert witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to
refrain from giving information to another party, for the employees may
identify their interests with those of the client. See also Rule 4.2,

Definitional Cross-References
“Knowingly” See Rule 1.0(f)
“Reasonably” See Rule 1.0¢h)
“Reasonably believes” See Rule 1.0(i)
“Tribunal” See Rule 1.0(m)
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RULE 3.6: TriAL PuBLICITY

(a) A lawyer who is participating or has participated in
the investigation or litigation of a matter shall not make an
extrajudicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public
communication and will have a substantial likelihood of
materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except
when prohibited by law, the identity of the persons involved;
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(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and
information necessary thereto;

(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that there
exists the likelihood of substantial harm to an individual
or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1)
through (6):

(i) the identity, residence, occupation and family status
of the accused;

(ii) if the accused has not been apprehended,
information necessary to aid in apprehension of that
person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers
or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a
statement that a reasonable lawyer would believe is required to
protect a client from the substantial undue prejudicial effect of
recent publicity not initiated by the lawyer or the lawyer’s client.
A statement made pursuant to this paragraph shall be limited to
such information as is necessary to mitigate the recent adverse
publicity.

(d) No lawyer associated in a firm or government agency with a
lawyer subject to paragraph (a) shall make a statement prohibited
by paragraph (a).

Comment

(1] It is difficult to strike a balance between protecting the right to
a fair trial and safeguarding the right of free expression. Preserving the
right to a fair trial necessarily entails some curtailment of the information
that may be disseminated about a party prior to trial, particularly where
trial by jury is involved. If there were no such limits, the result would be
the practical nullification of the protective effect of the rules of forensic
decorum and the exclusionary rules of evidence. On the other hand, there
are vital social interests served by the free dissemination of information
about events having legal consequences and about legal proceedings
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themselves. The public has a right to know about threats to its safety and
measures aimed at assuring its security. It also has a legitimate interest
in the conduct of judicial proceedings, particularly in matters of general
public concern. Furthermore, the subject matter of legal proceedings is
often of direct significance in debate and deliberation over questions of
public policy.

[2] Special rules of confidentiality may validly govern proceedings in
juvenile, domestic relations and mental disability proceedings, and per-
haps other types of litigation. Rule 3.4(c) requires compliance with such
rules.

[3] The Rule sets forth a basic general prohibition against a lawyer’s
making statements that the lawyer knows or should know will have a
substantial likelihood of materially prejudicing an adjudicative proceed-
ing. Recognizing that the public value of informed commentary is great
and the likelihood of prejudice to a proceeding by the commentary of a
lawyer who is not involved in the proceeding is small, the rule applies
only to lawyers who are, or who have been involved in the investigation
or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer’s
statements would not ordinarily be considered to present a substantial
likelihood of material prejudice, and should not in any event be consid-
ered prohibited by the general prohibition of paragraph (a). Paragraph
(b) is not intended to be an exhaustive listing of the subjects upon which
a lawyer may make a statement, but statements on other matters may be
subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely
than not to have a material prejudicial effect on a proceeding, particularly
when they refer to a civil matter triable to a jury, a criminal matter, or any
other proceeding that could result in incarceration. These subjects relate
to:

(1) the character, credibility, reputation or criminal record of a
party, suspect in a criminal investigation or witness, or the identity of
a witness, or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarcera-
tion, the possibility of a plea of guilty to the offense or the existence
or contents of any confession, admission, or statement given by a de-
fendant or suspect or that person’s refusal or failure to make a state-

ment;
(3) the performance or results of any examination or test or the re-
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fusal or failure of a person to submit to an examination or test, or the

identity or nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or sus-
pect in a criminal case or proceeding that could result in incarcera-
tion;

(5) information that the Jawyer knows or reasonably should know
is likely to be inadmissible as evidence in a trial and that would, if
disclosed, create a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, un-
less there is included therein a statement explaining that the charge
is merely an accusation and that the defendant is presumed innocent
until and unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature
of the proceeding involved. Criminal jury trials will be most sensitive
to extrajudicial speech. Civil trials may be less sensitive. Non-jury hear-
ings and arbitration proceedings may be even less affected. The Rule
will still place limitations on prejudicial comments in these cases, but
the likelihood of prejudice may be different depending on the type of
proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a ques-
tion under this Rule may be permissible when they are made in response
to statements made publicly by another party, another party’s lawyer,
or third persons, where a reasonable lawyer would believe a public re-
sponse is required in order to avoid prejudice to the lawyer’s client.
When prejudicial statements have been publicly made by others, respon-
sive statements may have the salutary effect of lessening any resulting
adverse impact on the adjudicative proceeding. Such responsive state-
ments should be limited to contain only such information as is necessary
to mitigate undue prejudice created by the statements made by others,

[8] See Rule 3.8(f) for additional duties of prosecutors in connection
with extrajudicial statements about criminal proceedings.

Definitional Cross-References
“Firm” See Rule 1.0{c)

“Knows” See Rule 1.0(f)

“Reasonable” See Rule 1.0(h)
“Reasonably should know” See Rule 1.0()
“Substantial” See Rule 1.0(1)
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RULE 3.7: LAWYER AS WITNESS

(a) A lawyer shall not act as advocate at a trial in which the
lawyer is likely to be a necessary witness unless:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal
services rendered in the case; or
(3) disqualification of the Jawyer would work substantial
hardship on the client.
(b) A lawyer may act as advocate in a trial in which another
lawyer in the lawyer’s firm is likely to be called as a witness
unless precluded from doing so by Rule 1.7 or Rule 1.9.

Comment

[1] Combining the roles of advocate and witness can prejudice the
tribunal and the opposing party and can also involve a conflict of interest
between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be
confused or misled by a lawyer serving as both advocate and witness.
The opposing party has proper objection where the combination of roles
may prejudice that party’s rights in the litigation. A witness is required to
testify on the basis of personal knowledge, while an advocate is expected
to explain and comment on evidence given by others. It may not be clear
whether a statement by an advocate-witmess should be taken as proof or
as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from si-
multaneously serving as advocate and necessary witness except in those
circumstances specified in paragraphs (a)(1) through (2)(3). Paragraph
(a)(1) recognizes that if the testimony will be uncontested, the ambigui-
ties in the dual role are purely theoretical. Paragraph (2)(2) recognizes
that where the testimony concerns the extent and value of legal services
rendered in the action in which the testimony is offered, permitting the
Jlawyers to testify avoids the need for a second trial with new counsel to
resolve that issue. Moreover, in such a situation the judge has firsthand
knowledge of the matter in issue; hence, there is less dependence on the
adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that
a balancing is required between the interests of the client and those of
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the tribunal and the opposing party. Whether the tribunal is likely to be
misled or the opposing party is likely to suffer prejudice depends on the
nature of the case, the importance and probable tenor of the lawyer’s tes-
timony, and the probability that the lawyer’s testimony will conflict with
that of other witnesses. Even if there is risk of such prejudice, in deter-
mining whether the lawyer should be disqualified, due regard must be
given to the effect of disqualification on the lawyer’s client. It is relevant
that one or both parties could reasonably foresee that the lawyer would
probably be a witness. The conflict of interest principles stated in Rules
1.7, 1.9 and 1.10 have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts
as advocate in a trial in which another lawyer in the lawyer’s firm will
testify as a necessary witness, paragraph (b) permits the lawyer to do so
except in situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in
which the lawyer will be a necessary witness, the lawyer must also con-
sider that the dual role may give rise to a conflict of interest that will re-
quire compliance with Rules 1.7 or 1.9. For example, if there is likely to
be substantial conflict between the testimony of the client and that of the
lawyer the representation involves a conflict of interest that requires com-
pliance with Rule 1.7. This would be true even though the lawyer might
not be prohibited by paragraph (a) from simultaneously serving as advo-
cate and witness because the lawyer’s disqualification would work a sub-
stantial hardship on the client. Similarly, a lawyer who might be permit-
ted to simultaneously serve as an advocate and a witness by paragraph
(2)(3) might be precluded from doing so by Rule 1.9. The problem can
arise whether the lawyer is called as a witness on behalf of the client or is
called by the opposing party. Determining whether or not such a contlict
exists is primarily the responsibility of the lawyer involved. If there is a
conflict of interest, the lawyer must secure the client’s informed consent,
confirmed in writing. In some cases, the lawyer will be precluded from
seeking the client’s consent. See Rule 1.7. See Rule 1.0(b) for the definition
of “confirmed in writing” and Rule 1.0(e) for the definition of “informed
consent.”

[7] Paragraph (b) provides that a lawyer is not disqualified from
serving as an advocate because a lawyer with whom the lawyer is associ-
ated in a firm is precluded from doing so by paragraph (). If, however,
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the testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 R
from representing the client in the matter, other lawyers in the firm will et
be precluded from representing the client by Rule 1.10 unless the client ?

gives informed consent under the conditions stated in Rule 1.7.

Definitional Cross-References

“Firm” See Rule 1.0(c) -
“Substantial” See Rule 1.0(1)
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