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Chapter I
Statement of Problem
The problem of proper protection of school children and
school employees in our public schools has of late assumed
great importance.

With the extension of the functions of

education, the school authorities are hard hit to provide
protective measures adequate to meet the problems arising from
such activities as physical education and organized athletics.
Educators across the nation are becoming increasingly
alarmed at the mounting rate of accidents occurring in our
schools.

"With the growth of physical education, the problems

of administrations have definitely increased.

One of these

of growing importance is the liability for accidents, due in
some degree to inadequate enabling acts and unfavorable court
decisions. •il
Originally all governmental functions were carried on
under the maxim:

"The king can do no wrong. "

It was argued

that this doctrine was an essential and integral attribute of

1American Association of School Administration, School
District Liability (Washington D.C. : National Education
Association, 1953), pp. 15-16.

2

sovereignty.

That the king was held answerable to his sub -

jects for injury suffered by them because of his acts was considered unthinkable.
well.

It was fine if he governed wisely and

But if he did not, it was nevertheless his "divine

right,"

so to speak, to govern wrong.

Basically, the feeling of mos t courts is that the state,
or agents of the state, can do no wrong.

Dyer 2 says

This doctrine still persists in the United
States, but not in its full vigor. Defenders
of the doctrine in this country so far as it
is applied to education and municipalities, at
least, evolved the ingenious argument that
government should not be held liable for injury
to its citizens because payment of damages
worked a misapplication of public moneys.
The proponents of a liberalized attitude answered that it was
logically unjust to require the burden of governmental activity
causing injury to fall on one person or group of persons,
instead of being shared by all.

Judges, law writers, and

lawye r s began asking this question:

"Isn't it absurd to

provide that the government can't take or damage the property
of a citizen for public use without compensation, but, on the
other hand, can injure his person or destroy his life without liability to justly compensate his or her heirs therefore?" 3

2nonald B. Dyer, and J. G. Lichtig, Liability in Public
Recreation (Milwaukee, Wis.: C. C. Nelson Company, 1949),
P· 2.

3Wahlfred Jacobson, "Safety versus Law Suits," Recreation,
35 (May 1940), pp. 85-86.

3

Thus the maxim, "The king can do no wrong," was
restricted to a further degree in some states by statutory
enactment.

Safety ceased to be purely a moral obligation and

became a legal one.
In general, states enacting statutes of this type have
provided that school districts shall be liable in damages for
injury to person or property caused by the dangerous or
defective condition of its building and equipment.

If a

school board or governing body which has the authority to
co~rect

an existing situation is given notice of, or has

knowledge of, a dangerous or defective condition and fails
to remedy such condition within a reasonable amount of time
they are acting negligent.

To protect themselves from lia-

bility, the governing body either has to remedy the condition
or take steps to protect the public from receiving injury. 4
, Recent legal happenings in the State of Illinois have
greatly affected man's thinking concerning liability and the
school district.

The Supreme Court of Illinois over-ruled

the findings of a District Court, and found the school board
of a northern Illinois community guiity of negligence. 5

4Nathan Doscher, and Nelson Walke, "The Status of
Liability for School Physical Education Accidents and Its
Relationship to the Health Program," Research Quarterly of the
American Association for Health, Physical Education and Recreation, 23 (October 1952), pp. 281-294.
5 Lee O. Garber, "Illinois Court Overthrows Immunity
Doctrine," Nations Schools, 64 (August 1959), pp. 70-72.
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This particular decision will certainly open the door for
more possible court decisions against the school district.
For this reason, education people, particularly physical
education teachers, should thoroughly understand what is
meant by the term liability.

Men and women in the profession

should study the problem of liability and thereby gain insight
into the total implications of this area.
The liability thus imposed is a restricted one.

Young 6

says :
However, there is a tendency on the part of
legislature to move toward greater liability;
and the attitude of courts and injuries is,
generally speaking, to take a broad, liberal
view of the matter, that is to say, the attitude
of most people is that there should be
liability, not that there should not be,
and that this liability should be as broad
as individual private liability.
The school district in our law holds a unique position .
It is ordinarily a body corporate, separate, and apart from
the city or town in which it may be physically located.

It

frequently exercises functions similar to those of a municipality
proper, such as that of taxation.

It is not, however, a

municipal corporation proper, but a quasi - municipal corporation,
limited in the scope of its powers and its duties, and
primarily exercising a function of the state itself.

Accordingly,

6VHlber Young, and Andrew C. Offutt, High School
Physical Education Course of Study (State of Indiana Department of Public Instruction, 1958) p . 24.
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the tenet that the powers and the duties of a municipal
corporation proper are to be strictly constructed finds double
application in the interpretation of the powers and duties
of a quas i-municipal corporation, such as the school district . 7
Because of the unique position that the school district
holds in our society, it becomes quite necessary for
physical education in structors to take into account their
positions in the educational system as far as liability is
concerned.

It is not a position that can be taken too lightly.

Too many men and women in the profession have suffered heavy
financial losses due to carelessness in an act or situation.
These losses were the result of negligence and of the jury's
interpretation of the laws governing liability.

By this the

writer does not mean that a jury's verdict is not necessarily
unjust, but rather that it is the way a jury will interpret
a certain law of liability that will determ ine if the defendant
is guilty or not guilty.
The development of a safer physical education program
is the responsibility of physical educators .

Proper con-

struction of buildings, erection of apparatus, and equ i pment,
a nd care of the physical plant are their obligations.

They

are accountable for the activities composing the program,
the employment of competent leadership, and training of all

6

employees in safety measures to be instituted at their
particular institutions .
A serious injury in a gymnasium is a real tragedy to the
average family .

Doctor and hospital bills become major

financial disasters .

Jbe public is paying for not only a

good program, but also a safe one, properly conducted and
supervised.
Jbe feeling of respect and faith which is he.ld by the
general public for the prese nt day programs of physical education
can be damaged tremendously when a physical educator is found
to be negligent.

A magnificent curriculum, a splendid school

plant, the most expert staff, and an understanding board --the entire scheme is jeopardized by the sudden occurrence
of an accident .

When accidents occur they strike from the

most unexpected directions and at the most surprising times.
In the past few years the subject of safety education
has attracted increasing attention from educators .

Of the

several factors and criteria necessary in the justification
of safety education, a thorough understanding and knowledge
of liability for accidents in physical education should rank
among the foremost.

According to Rosenf ield 8

Tilere are about 140,000 public elementary
and secondary schools in our country, serving
some 32,000,000 pupils, and employing about

8Harry N. Rosenfield, "Legal Liability and the Cost of
Accidents," Safety Education , 36 (April 1957), pp. 4- 5 .

7

1,750,000 people in instructional and
other positions. Ille investment in
school property amounts to some 20 billion
dollars, and the estimated annual
expenditures for public elementary and
secondary schools are over ten and onehalf billion dollars .
Like all big business, the school business is concerned
about accidents .

In 1955, for example, according to the

National Safety Council, there were in the United States over
twenty- three thousand accidents under school jurisdiction.9
A survey conducted by the Pennsylvania Department of Public
Instruction showed that in one recent year almost one out of
every ten pupils in that state was involved in some recorded
accident while under school supervision. 10
A few statistic s are significant at this point:

in 1940,

the accident death rate for children aged five to nine was
30.6 deaths per one hundred thousand.

Iliis dropped to 29.5

in 1945, 22.6 in 1950, and 19.2 in 1955.

Obviously, school

safety programs are only one part of this remarkable improvement, but the figures show what can be done when a concentrated
effort is made.11
In the law of negligence and liability, as in no other
place, do the actions and conduct of teachers and school
administrators come before laymen for public scrutiny and

9 Ibid., p. 13.
10 Ibid.
11 Ibid., p. 14.
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approval.

No other circumstances bare the profession to the

judgement of the lay public quite so much as an accident in
school .

Here more than at any other point does the profession

find its doings measured by a layman's yardstick. 12
Physical educators cannot ignore the fact that legal
liability now exists.

All too often they are not aware of

their legal liabilities and responsibili.ties.
the law is not an excuse that is acceptable.

Ignorance of
Physical

educators should make a thorough study of the law to the
degree that they will not be ignorant of it.

12 Ibid., p. 13.

Chapter II
The Meaning of Liability
Educational authorities are becoming increasingly aware
of their legal and financial, as well as their moral responsibilities, for the prevention and care of injuries.

Under

certain circumstances teachers, supervisors, and administrators
are legally responsible for injuries incurred in activities
under their supervision.

The exact nature of such liability

is difficult to determine without competent legal advice,
since it varies in the several states.

The common basis for

liability is negligence by the teacher, supervisor, or
administrator.
Stack and Elkow 13 say that "A person is negligent when
he has failed to act as a reasonably prudent person would act
under the circumstance s ."

This, of course, must be decided

by the courts on the basis of whether or not the teacher
anticipated the danger or the accident.

When the students

are under his supervision, the teacher or coach serves as a
substitute parent (in loco parentis). 14

Reasonable safety

13 Herbert J. Stack, and J. Duke Elkow, Education for
Safe Living (Englewood Cliffs, N. Y., Prentice-Hall Inc.,
1959), p. 307.
14William L. Hughes, and Esther French, The Administration
of Physical Education (New York, N. Y., The Ronald Press
Company, 1954), p. 135.
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precautions are mora l obligations which must be observed,
regardless of the legal responsibilities.
Negligence can consist of failing to act, as well as of
acting in a way which a reasonable man should have realized
involves an unreasonable risk of injury to others.

An act of

negligence may be one which involves unreasonable risk to
others, even though it is done with reasonable care, skill,
preparation, and warning. 15

The negligence is inherent in the

act.
.
th a t
Ma r th a Ware 16 exp 1a1ns

In situations in which a reasonably
prudent person cou l d have foreseen
the harmful consequences of his action,
an individual who disregards fore seeable consequences may be liable
for negligent conduct. The courts
would probably consider that the
test of foreseeability for a teacher
should be based upon what a reasonably prudent teacher, rather than
a reasonably prudent layman, could
have foreseen in the circumstances.
In a case in the earlier part of the century a somewhat
sympathetic feeling is demonstrated involving analysis of
play among school children in the playground .

After ruling

that a nine year old boy was not liable for injuries to another
child sustained in a game of tag as a result of a collision
between him and the plaintiff, the court had this to say:

15Martha L. Ware, "Is the Teacher Liable?", National
Education Journal, 47 (December 1958), pp. 603-604.
16 Ibid.
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Rule is well established that a minor is
responsible for compensatory damages
resulting fro m his torts in the same
manner as an adult . The defendant here
was engaged in strictly a lawful act .
The very purpose of the school yard is
to allow opportunity for children to
play therein and the mo re vigorous the
exercise is during the brief recesses
in the school the better is the purpose
of the schoolyard subserved ..• Usually,
harmless and free of injury to bystanders
the game of tag seems a sport not to be
discouraged because of its wholesome
activity and stirring of the blood.
Certainly we do not wish to do anything
which would seem to make it necessary
for the children to stand about the
schoolyard with folded hands at recesses
for fear they might negligently brush
one of their fe!1ows and become liable
for damages . • .•
The above court decision was handed down when the general
rule in law was that a municipal corporation could not be
found guilty of negligence on any count .

In other words,

courts have felt, for the most part, that school boards need
not legally pay the cost of medical and hospital expenses for
the treatment of i njuries sustained by students, nor may
they be sued .

Moreover, it is generally held that the school

board need not legal l y purchase insurance to protect the
school district against a danger that legally does not exist .
In only a few states is the government immunity doctrine
unavailable to school districts, whether the negl i gent acts
are those of t he district or those of its employees.

17Doschner, and Walke, QQ. cit . , pp. 289 - 29 1.

This
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doctrine was abolished in Illinois in 1959 by court decision.
In the Illinois case of Molitor vs. Kaneland Community
Unit School District #302 the plaintiff, a minor, brought action
against the defendant school district for personal injuries
that he sustained when the school bus in which he was riding
left the road, allegedly as a result of the driver's negligence,
hit a culvert, exploded and burned. 18
Following a complete study of the background concerning
"divine right," the court began considering the problem as
to whether or not a school district should be held liable for
its own torts.

In so doing, the court decided that " . • . it

is a basic concept underlying the whole law of torts today
that liability follows negligence and the doctrine of governmenta 1 immunity runs directly counter to the basic concept. " 19
The court deci ded that the original basis of the immunity rule
has been called "a survival of the medieval idea that the king
can do no wrong."
After commenting on this, the court held that the
traditional concept of school district immunity could not be
justified on the above grounds.

It expanded this by saying

that it was in ag r eement with the supreme court of Florida:
"That in preserving the sovereign immunity theory, courts

18Ga rber, .QQ· cit., pp. 71-72.
19 Ibid., p. 72.
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overlooked the fact that the Revolutionary War was fought
to abolish that divine right of kings on which the theory is
based." 20
With regard to public funds and public property, the
court said that the concept seems to follow the line that it is
better for the individual to suffer than for the public to be
inconvenienced .

lbe above basis for immunity of school boards

and school districts was the chief reason advanced in support
of the immunity doctrine .
problem the court said :

In looking at this aspect of the
"We do not believe that in this

present day and age, when public education constitutes one of
the biggest businesses in the country, school i mmunity can be
justified on the protection of the publ ic funds theory." 21
Until the ruling in Illinois, the common law rule of
governmental immunity from tort liability sheltered school
districts from the payment of damages when injuries to
public school children and others were traceable directly to
their own corporate existence, or were negligently brought
about by school personnel.
To be able to do anything about liability in the first
place, one must know on what basis suits may be brought, and
how to guard against them.

No one can predict accurately

what any one judge or jury will do, but one can become more
alert to the pitfalls.

20 Ibid., p . 71-72.
21 Ibid.

lbe following are some of the more
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common basis for suits in physical education :
Negligence is failure to observe and exercise
that degree of ordinary care, precaution and
vigilance which the circumstances demand.
Malfeasance is the wrongful performance of an
act which the doer has no right to perform .
Misfeasance is the performance of an act
which lawfully could be done, but which was
done in an improper manner.
Nonfeasance is the omission to perform a required duty.
Omission is neglecting to perform a required
duty . 22
Technically speaking, there are very fine lines dividing
the above mentioned suits possible in physical education.
The writer will now present the following cases representative
of each category.
Negligence.

In reference to negligence, a physical

education teacher directed two boys to box three rounds of one
minute each, with a minute of rest intervening.

The teacher

did not inform the pupils of the dangers of boxing, nor did
he teach them the fundamentals of defensive boxing.

Consequently

one pupil sustained a cerebral hemorrhage caused by a severe
blow to the head.

The instructor was held liable for the

injury. 23

2 2samuel M. Fahr, "Le gal Liability for Athletic Injuries,"
The Journal of Health, Physical Education, and Recreation, 29
(February 1958), p . 134.
23 Ware, 912. cit . , p. 604.
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The following are two actual cases involving negligence
in some form or another:

1)

A first base, being an ordinary

sack, was placed on a slippery gymnasium floor, and the person
was hurt because the base slid away from him, there was
negligence:

reasonable care would have required, under such

circumstances, that the base should be secured against sliding
away. 24

2)

Where a school board scheduled three basketball

games going simultaneously in a gymnasium of such size that
the three courts were contiguous or overlapping, the school
board was liable when one of the players was hurt by another
from the next court. 25

Reasonable care would have anticipated

danger from such overcrowded conditions under the circumstances
of a fast moving game.
Malfeasance.
state of New York.

An example of malfeasance occurred in the
Recovery was allowed to an elementary

student when she was injured attempting to do a difficult ·
headstand.

The teacher was held liable on the basis that the

exercise was an unreasonable one for a student in that particular age group.

Here the judge flatly defined what should

not be in the physical education curriculum. 26

An example

is given in this decision that judges and juries can decide
educational policy.

In states where teachers are forbidden

24Rosenfield, op. cit., pp . 5-6.
25 Ibid.
26 Doscher, and Walke,

QQ•

cit., p . 286 - 287.
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by law to administer corporal punishment, striking a student
might be malfeasance .
Misfeasance .

Another case arose when a physical education

instructor had a simple foot race for time.

His misfortune

arose when he had made the finish line near a brick wall
which was not protected by mats.

Unfortunately, one of the

boys received injuries when he banged into the wall at full
speed.

The court held the teacher liable for performing an

act which lawfully could be done, but which was done in an
improper manner ;

in other words, misfeasance . 27

In states

where corporal punishment is permitted, a teacher who had
injured a child by administering an excessive beating would
be guilty of misfeasance .
Omission and Nonfeasance.
feasance are very similar .

Examples of omission and non -

The failure of a physical education

instructor to prevent the possibility of gymnasium lockers
falling on students or permitting the use of the swimming
pool area without proper supervision could very well be examples
of the above mentioned suit possibilities .

Or, if a labor-

atory instructor does not supervise students while they are
performing a dangerous experiment, he may be charged with
nonfeasance.
Tort.

What i s tort liability?

Tort, as defined by Black, 28

27 Ibid ., pp . 287 - 288. ·
28Henry Campbell Black, Blacks Law Dictionarv (St. Paul,
Minn .: West Publishing Company, 1933), p . 70.
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is a "wrong injury:

the oppos i te of right ."

It is a civil

wrong that i nfringes upon the personal rights of another
entitling the second party to sue .

A tort refers to harm done

to an individual rather than to the public .

Li ability for

personal injuries caused through the defendants negligence
or through intentional harm is referred to as tort .
says :

Fahr 29

"To succeed, any cause of action in tort involves

proof of four essential elements.

They are :

(a) that the

defendant owed a duty to avoid unreasonable risk to others;
(b) that the defendant failed to observe that duty;

(c) that

failure to obser ve that duty caused the damage which occurred ;
and (d) that damage in fact occurred to the plaintiff, together
with proof of the nature and probable extent of the damage ."
In many cases, the factual cause of an injury is obvious,
and the difficulty lies in proving the legal cause.

In other

words, there must have been between the wrongful act and the
injury an unbroken connection, the sequence being such as to
make it justifiable in holding a teacher responsible for the
injury in question which the student suffered. 30
Before teachers can be held liable it must be proven
that they have acted negligently in the performance of their
duties.

Legally, negligence is the failure to act as a

reasonably prudent person would act under similar circumstances .
From another view po i nt, the law does not intend to make

29 Fahr, QQ. cit . , p. 12.
30ware, QQ · cit . , pp. 603 - 604 .
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physical education instructors and coaches guarantee that no
i njuri es will occur;

rather it requires them to act as a

reasonable person would in the same circumstances. 31
Prudent Person.

What is a reasonably prudent person?

If a reasonably prudent person would not be able to foresee
some danger, then the mere occurrence of some injury cannot
be attributed to negligence.

If a person could foresee the

possibility of an accident occuring, and the accident occurs,
then the failure to act in terms of such anticipation marks
one as being negligent.

According to the law, it is thought

that a reasonably prudent person is one endowed with normal
intellect, normal perception, and normal experience. 32
Also, a prudent person must possess and exercise such
training, skill, and knowledge which is required of him in
the position he holds.

A physical education instructor is

held to reasonable knowledge of physiology, anatomy, and the
nature of the equipment and the games employed.
Furthermore, while not having the knowledge of a doctor
such personnel are expected to have a greater knowledge than
a re untrained people of the nature of athletic injuries and
the nature of first aid remedies to be employed should
injuries occur.

Note that it will not do any good to argue

in defense that a given physical education instructor in fact

31 National Safety Council, "Safety in Physical Education
and Recreation for Elementary and Secondary Schools," National
Safety Council Bulletin (1941), pp. 51-54.
32Rosenfield, QQ• cit., pp. 4-5.
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did not possess adequate training or judgement;
up the reasonable physical education

instructor~s

the law sets
standard,

and people in the field fail to live up to it at their own peril.
The circumstances involving negligence may be different
in a foundry and a Latin class, but the legal test is the
same.

In the ordinary exercise of reasonable prudence,

should one have anticipated danger under the circumstances
in question.

If "yes, " negligence is involved.

If one

should or could anticipate trouble or untoward developments
under certain circumstances, the failure to act in terms of
such antic ipation is not reasonable prudence, and, therefore,
is negligence. 33
Liability cases are based on two principle theories,
n~gligence

and nuisance.

This does not mean to imply that

negligence and nuisance are separate facets of liability.
A liable suit involving nuisance certainly results because of
someone being negligent.
of

ne~ligence,

Even though nuisance is a branch

knowledge into the meaning of the term

becomes important in order to fully understand the problems
of liability.

Negligence, which is the basis for most actions

against physical education instructors has been defined in
the preceding paragraphs .

A nuisance is usually an object

which by its very nature and location has accident written

33 Ibid ., pp. 5- 6 .
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all over it.

An "attractive'' nuisance is any unguarded,

dangerous contrivance, apparatus, building, or condition of
land which a child may be expected to use or·-condition of
land which a child may be expected to use or with which he is
likely to play .

34

What Constitutes Negligence.

Dyer

35

has pointed out that

"to constitute a cause of action for negligence, the action
should be founded upon the following:"
1.

A right and a duty.
A right must exist upon the part of the
plantiff. He has constitutional right
(federal or state), statute rights (federal or state), and certain common law
rights. A corresponding duty must
exist on the part of the defendant
towards the plantiff ' s rights.

2.

Breach of duty.
There must be a breach or a failure on
the part of the defendant to observe his
duty toward the corresponding right of
the plantiff.

3.

Damages .
The plantiff must suffer damage s, either
to his person or to his property .

Legal Defenses for Negligence .

In a negligent action case,

it must be proved that the defendant's careless conduct caused the
injury or was the proximate cause of the injury, if the defendant
is to be held liable.

Usually, in cases of negligence, the legal

defense is based on one or more of the following premises:

34

Ibid.

35oyer and Lichtig, QQ· cit., p. 6.
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1.

Vis Major
This is a legal term for an act of God. Where
lnJuries arise out of some uncontrollable
force of nature, such as a storm, which
breaks a window and injures a student, the
teacher can, of course, claim immunity. 3 6

When it can be shown that an injury occurred through the
ineluctable and unforeseeable operation of some force of
nature, no

~ne

can legally be held for the accident.

It is very difficult to distinguish between an un avoidable accident and one that results from negligence.
A court will usually give full consideration to the possibility of inadequate supervision before ruling that an
accident was beyond human power to prevent . 37
2.

Assumption of risks
Certain activities have inherent in them
elements of danger. By voluntary participation in such activities, a student, by
implication, assumes the risks normal to
such activities . In such cases, the
responsibility of the teacher for injury
incident to normal par~icipation is
considerably affected. 8

This ruling is based on the doctrine that no legal
wrong is done to a person who consents to the act or condition
through which he is harmed.
of the existing risk .

The plaintiff must be aware

Younger pupils, however, are not

expected to have the reasoning power that enables adults to

36Sidney W. Rice, «A Suit for the Teacher,« Journal
of Health, Physical Education, and Recreation, 32 (November
1961), pp. 25-26.
37 A. E . Florio and G. T. Stafford, Safety Education
(New York, N. Y., McGraw-Hill Book Company, 1962), pp. 112-114.
38 Rice, QQ· cit . , pp. 25-26.
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determine the possible danger of certain activities, and the
court may rule that the incapability of the young students
to realize the risks involved warrant negligence on the
part of the physical education instructor.

Jne question --

"Would I as a reasonable and prudent parent, ask my child
to participate in this activity?" -- i s a good question for
physical educators to ask themselves before inviting students
to partake in an activity .

When a student volunteers for

an activity involving more than ordinary risk, he should be
required to secure the written permission of his parents. 39
3.

Contributory Negligence
If a person fails to act as a reasonably
prudent person in regard to his own safety,
and such action or negligence contributes
to the cause of injury to himself, his own
negligence cancels his cause for action
against another . 40

In judging the possibility of a student ' s contributory
negligence, the court will not employ

the standards that

apply to adults or to older and more experienced pupils,
but will consider his age and the degree of the negligent
act.

1be criterion will be whether he exercised a degree

of care for his own safety on the same level with that
shown by other children of his age . 41

3 9Florio and Stafford, QQ· cit., pp . 112-114.
40Rice, QQ· cit., pp . 24- 26 .
41 Florio and Stafford, QQ. cit., pp. 113-115.
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4.

Accident.
An unforeseen event occurring without will
or design of the person whose mere act
causes it. In its proper use the term
excludes negligence. It is an event
which occurs without fault, carelessness,
or want of proper circumspection for
the person affected, or which could not
have been avoided by use of that kind and
degree of care necessary to the exigency
and in the circumstances in which he was
placed. 4 2

5.

Overt Action of the 1hird Party .
An overt act is rather evident and undisguised. It signifies an act which may
be clearly proved and one that was
man ifestly intended. In the United
States two witnesses must bear testimony
to the same overt act or a confession
must be made in open court 1~ order to
prove the defendant guilty .

1he risks involved' in physica 1 education are certainly
greater than those in most other school functions.

1he

special hazards encountered in physical education increase
t he responsibility of the person in charge.

A teacher would

be expected to conduct a gymnastics and tumbling class with
more care than he would if he were teaching a class in
American History.

4 2Rice, Q.12. cit., p . 26 .
43 11 0vert." Encyclopedia Americana (1963), XXI, 60.

Chapter III
Problems of Liability in Physical Education
Generally, cases pertaining to liability for injuries
incurred in physical education can be grouped into five
classifications :
1. Improper segregation of pupils
2. Unsuitable curriculum
3. Nuisance
4. Supervisory deficiencies
5. Defective and dangerous equipment and grounds 44
Improper Segregation of Pupils.

Improper segregation of

pupils is usually considered an administrative problem.

When

improper segregation of large and small children in physical
education classes endangers the health of the students, it
should become a duty to guard against it. 45
Although the two following cases which are presented
involved claims of negligence against school districts, the
courts refused damages to the plaintiffs.
In the Underhill case, which took place in California in
1946, the court said that the size of the playground in question
was legally meaningless .

The court continued by saying that

44Gordon T. Carlson, 11 I '11 be Suing You, Coach," The
School Executive,76 (April 1957), p. 78.
45 Ibid ., p. 78-79.
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the school district was under no legal obligation to
segregate pupils, and that few games ar e ever played by
. h t. 46
c h 1'ld ren th e same age an d we1g
Ille Ellis case, which also occurred in California,
involved a collision between a thirteen year old boy weighing
seventy- five pounds and a fifteen year old boy weighing two
hundred pounds.

The jury here claimed that i t was an

.
47
unavoidable accident where no physical hazard was present.
Unsuitable Curriculum. · Ill.ere have been several legal
findings in the past which have tended to show that the court
is quite concerned with the curriculum of physical education.
Since physical education is made compulsory in most schools
for the improvement and maintainance of health, a series of
accidents to students participating in the physical education
program has caused judges to make interpretations in every
logically and socially acceptable way possible.

Ill.is in effect

has permitted juries to state what a safe high school curriculum
is.

Some courts have been found not to accept, per se, the

virtues of physical education as a builder of health. 48
Of all the cases in the unsuitable curriculum classification, the Bellman case is the most widely quoted.

Damages

were awarded to the plaintiff. for injuries received while

46 Ibid., p. 78.
47

Ibid . , p. 79.

48Doscher and Walke, QQ· cit., pp. 290 - 291.
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participating in a "role over two" stunt.

Up for decision

was whether or not the school officials had exerted the
necessary care under the cir cum stances. 49

The question was

whether or not the student should have been al lowed to
attempt the "role over two" stunt or was the exercise
inhe r ently dangerous .
The court he r e admitted that it was not within its
province to determine what should be or what should not be
taught in gymnastics.

The co urt held that the school autho ri-

ties may have been negligent in allowing a student to partici pa te in a certain course of study.

This particular case

brought about a suspension of tumbling acti v ities in the San
Francisco Public School's curriculum fo r an extended period of
time . 50
Nuisance .

Cases found in classification numbe r three,

nuisance, usually deal with pr emises which offer an attractive
nuisance, an open invitation to play on the grounds or appa r a tus .
is " .

An attra ctive nuisance, as defined by Florio and Stafford,

51

. a ny unguarded, dangerous contrivance, appa r atus, build -

ing, or condition of land which a child may be expected to use or
with which he is likely to play ."
In the case of Howard v s . Tacoma School District, which
took place in Califo rni a in 1954, there was no teacher pr esent

49carlson, QQ· cit., p. 78.
50ibid.
51 Florio and Sta fford , QQ· cit., p. 114.
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on the playground to guard against children playing on
potentially dangerous equipment, thus leaving a child an
open invitation to play on a climbing apparatus .

The child

fell from a high ladder and severely injured himself.

The

court felt that the ladder should have been removed when
not in use .

The court awarded damages to the plaintiff. 52

In the case of Longo vs. New York Board of Education,
1951, a boy was killed when a portable backstop in the
gymnasium fell on him while he was climbing on it;

this

consequently brought about a suit filed by the boy ' s father .
Here a nuisance was not established because the boy was not
supposed to be in the gymnasium at that time, and the backstop
was not meant for climbing . 53
In the Reithardt case, which took place in Yuba County,
California, 1955, a boy was hit by an automobile while
crossing the street to reach his physical education class.
He was told to hurry to class and crossed at an intersection
not meant for pedestrian traffic .

The court ruled that going

from the gymnasium to the athletic field was the same as
going from class to class;

therefore, the d:istrict was held

liable. 45

52carlson, QQ· cit., p. 78.
53 Ibid., p . 78.
54 Ibid . , p. 79.
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Supervisory Def ici encies .

Superviso ry deficiencies, the

fourth category, bring into focus an aspect of teaching
physical education classes of which all in structo r s have at
sometime been guilty .

Supervision ca rri es with it a tre-

mendous amount of r espon si bility.

An example of being de -

f ici ent during the duty of superv i sion would be po inted out
by an instructor le aving his class for a moment to attend to
other duties and du r ing his absence an injury occurring that
might have been foreseen by the instructor had he been present .
In Ca l i fo rni a, where the statute makes school district s
liable in tort, an act i on for damages was brought against
a schoo l district when a child pushed by another child was
injured on school property .

It was contended that the dis -

trict was li able because of the teacher's failu r e to provide
adequate superv i sion .

The court held against the plaintiff

when the evi dence failed to prove negligence on the pa r t of
the teacher.

In so do ing, the court stated that the standard

of care required of a teache r to counter- act a charge of
negligence is that which a pe r son of ordinary prudence cha rged
with hi s duti es would exercise under the same circumstances. 55
Defective Equipment.

Dangerous and defective equipment

or grounds, the last category, technically i nvolves keen

55 Lee 0. Garber, "How to Avo i d Liability fo r ~rt,"
Nation ' s Schools, 60 (September 1957), p. 83 .
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observation of the apparatus, equipment, or grounds by the
instructor so that they will not cause an unfortunate acci dent .

Taking careful inventory of all equipment and playing

areas with regard to safety i s an important aspect of the
physical educator ' s duties.
A typical case under this heading was the Freund case
in California in the year of 1954.

In this case the child

was injured when a row of steel lockers toppled over on her
while she was sitting on a bench in the locker room.

The

jury brought in a verdict in favor of the pla inti ff, holding
that the teacher failed to exercise ordinary care in main tenance of the lockers. 56
Financial Implications.

One cannot talk about the

problems of liability without also discussing the financial
problems involved.

Private bus iness has long since found

that accidents mean bad business, inefficiency and high cost,
and that a good safety program is good business.

The school

business is belatedly beginning to discover the importance
of this fact also.

School accidents cost money, tax money,

which is becoming increasingly harder to come by;

and reducing

accidents means lesser tax bills.
If a teacher is negligent, he may naturally be sued
for damages, the cost of which he must pay out of his own
pocket .

Not only the teacher, but school personnel, can

56carlson, 2.2· cit., p . 78.
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easily become the victims of negligence .

Here it becomes

imperative to point out that when a student injury occurs
in physical education and is attributed to the negligence
of the teacher, the teacher and not the school district
most often will be required to pay the damages out of his
personal income .

In some cases the defendant has had to use

all of his financial resources to meet such an obligation.
In some cases, the payment of damages may result even though
he has not considered himself at fault .

It is assumed that

every person has a right to freedom from bodily injury,
intentionally or carelessly caused by others;

yet in every

human relationship there is some possibility of injury .

If

the risk is great, the legal responsibil i ty for possible
injuries should be investigated . 57
Some of the costs realized in the school business in
the realm of liability are reasonably easy to see .

Examples

would be the cost resultant from the liability judgements in
the few states where the school district may be held liable,
or insurance premiums where insurance is permissible .

New

York City is an example where a school board is subject to
liability judgements .

For a period of almost seven years the

average annual cost of claims paid by the New York City Board

57 11 Who Is Liable For Pupil Injuries, " (Washington:

National Education Association, October 1950), p. 4 .
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of Educat ion was $150,427 per year. 58
Sometime ago the State of Florida reported that its
counties paid over $120,000 in premiums for pupil bodily
injury liability insura nce covering school buses .

For

smaller districts, Winnetka, Illinois, a suburb of Chicago,
i s interesting;

the school board pays insurance premiums for

teacher liability, automobiles, cafeterias, nurses, mal practice, etc . , which ran over $1,150 per year, covering
118 employees.

Clifton Heights, Pennsylvania, a 772 pupil

district, has an annual premium cost of $1,529 for football
and liability insurance (paid by the board) and some $690
for pupil accident insurance paid by the students themselves.
These fragme ntary figures show that accidents mean big money
for either the individual school district or the school
board, if negligence in one form or another is proven. 59
First Aid.
of first aid.

One problem worthy of mention is the matter
Whether or not a teacher may be responsible

for an injury to one of his pupils, the teacher may feel
that he should r ender first aid.

Even though an injury is

originally due to no ne gligence on the part of the supervisory
personnel, they are under a duty, because of their position
and training, to render reasonable first aid .

58Rosenfield, QQ. cit., pp. 5-6 .
59 Ibid .

The physical
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education teacher is, of course, not a physician, but he
at least is generally held to the standard that he must be
able to give temporary treatment to common simple injuries
and, what may be equal l y important, to recognize more serious
injuries and see to it that professional help is obtained
as soon as possible .
Negligence may often occur if the physical education
instructor is careless in his proceedings or if he doesn ' t
know how to cope with a given situation .

For example, two

teachers who held a student ' s infected hand in scalding
water, thus causing blisters and permanent disfigurement,
were held to be negligent, although one would hardly presume
that the teachers were not well intentioned. 60

In this case,

if the teachers thought that the pupil ' s infection was so
seri ous that it could not wait until after school for
attention by the parents or family physician, they should
have made arrangements for the student to be sent home .

This

could have been accomplished by either having the parent pick
the student up at the school or by having the police summoned
to take the student to his parents .
When an injure d pupil does not need immediate attention,
the teacher should await the attendance of a medically trained
person .

Teachers without medical training should not attempt

to give medical treatment in such cases.

60ware, QQ. cit . , pp. 603 - 604 .

If they do so, and
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leave the pupil in worse condition than they found him,
they may be subject to a charge of negligence .
Suppose, through no fault of an instructor, a pupil is
knocked out and remains unconscious for quite a while.

The

law imposes on the teacher, by virtue of his position, a duty
to see that the player is examined by a physician as soon as
possible.

Where a teacher undertakes treatment of injuries,

the law imposes a degree of reasonable skill and judgement
upon him .

Success is not guaranteed or required, even of

physicians, but skill and care must be observed if liability
is to be avoided.

It is very important to remember that once

anyone begins treatment he is in effect keeping away others
who might render it;

thus he assumes an added burden. 61

Every case does not turn out favorably for the coach .
Perhaps every coach ought to carry personal liability insur ance .

In New York, two high school students were engaged

in a boxing match which later degenerated into a slugging
match .

One of the boys was injured, and the physical education

instructor was held liable .

It appeared that neither pupil

had been trained in boxing .

The coach was held liable

because he failed in his duty to warn the contestants suf ficiently of the inherent dangers of boxing.

The court also

found that the coach had failed to teach the boys the principles of defense .

In a case where an injury occurred not in

61 Lee 0 . Garber, "The Case of the Negligent Coach, 11
Nation's Schools, 59 (May 1957), p. 78 .
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a gymnasium, but on the street, a New York court held that
a physical training instructor was liable for injuries to
a fourteen year old boy who was injured by a passing auto mobile as he was playing association football in the street
as a part of his required physical training.
under supervision of an instructor.

The game was

In another New York

case, a physical education instructor was held liable for
failure to have the proper mats in place when he had his
students exercise on the parallel bars.

In this case,

it was thought that the exercise assigned was quite beyond

'

th e prowess o f th e pup1·1 • 62
It is clear that a coach is charged with the responsibility of prudence and care in his work .

He must consider

the risk involved in the particular game being played.

He

must size up his charges and not demand too much of them;
he should lean backward on this point.

In the event of any

injury, he should not gamble on youth's resiliency, but
immediately place the student in the hands of a competent
physician and notify the parents.

For his own added pro-

tection, he might well procure a personal liability insurance
policy .

62John Warren Giles, "Liability of Coaches and Athletic
Directors," Athletic Journal,42 (February 1962), pp. 18-19.

Chapter IV

.

Methods Employed to Guard Aga in st Liability
Teachers and coaches want to know what to do and what
not to do to avoid being negligent in the performance of
their professional duties .

In other words, they want to

know what it means to act as a reasonably prudent and careful person according to generally accepted professional
standardsr
One of the best ways to avoid negligence is to apply
the rules of safety at all times.

A teacher of physical

education usually has a good conception of the principles
underlying safe participation .

Stack and Elkow63 have

stated these principles rather simply: "(l) an understanding
of the hazards involved in each activity, (2) the removal of
unnecessary hazards, (3) compensating for those hazards
which cannot be removed, and (4) creating no unnecessary
hazards."
Understanding the Hazards .

To be able to understand

the hazards of any activity, one must be able to understand
the main purpose and nature of the activity .

The equipment

being used, the amount of skill involved with the activity,
the responsibilities of the leaders, and the need for sound

63

.
Stack and Elkow, QJ2. cit., p. 82.
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physical conditioning of the participants are all concerned
. . 1e . 64
w1"th th e f"irs t pr1nc1p
Removing Unnecessary Hazards .

The removing of un -

necessary hazards can basically be accomplished by two main
methods .

First of all, corr ecting or improving areas of

pa r ticipation and the equipment used in the classes aids in
doing away with the problem of unwanted injuries .

Secondly,

emphazing and utilizing the human element in regard to good,
sound leadership will aid the teacher tremendously .

Good

leadershi p should recognize and remove equipment or mechani cal hazards, equalize all competitive sports and games, and
train and condition others in safety measures to be followed
at all

time s~ 65

Compensating For Hazards .

There are numerous activities

in physical education which, by their very nature, cannot be
completely void of dangerous possibilities .

Consequently,

good leadership again becomes a very important ingredient .
in the total program of physical education.

"Teaching

correct procedures, progression, and adequate skills will
compensate for many hazards." 66

By being an observant in -

structor one can eliminate the over - ambitious from attempting
stunts beyond their capacity or skill.

64Ibid . , pp. 82- 83.
65Ibid .
66 Ibid . , p . 83 .

The pupil, above all,
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must be educated to guard against this possibility. 67
Creating No New Hazards.

Whenever a teacher plans a

competitive activity and has unequal competition among the
teams, he has created an unnecessary hazard .

Using unsafe

equipment is bad business; by doing so, a hazard is created.
Only the newest and safest equipment possible should be used.
There are, of course, other equally important precautions
the teacher should take.

It i s basically up to the teacher

to see to it that pupils are
of safety .

properly educated in the rules

By stressing safety at all times in the class-

room, the teacher creates a healthy atmosphere for the student
to carry home with him .

Any student will be

gr~teful

to the

instructor for pointing out that by being safe, one enjoys
life.
Health Examinations .

All students should have a health

examination before participating in any strenuous activity .
Students who have been absent from school for an extended
period of time should be given a thorough medical checkup
before being allowed to re-enter the physical education
program .
Student Transportation.

Transportation of students or

teams should only be made on properly insured public or
private carriers, and the group should be kept together.
Remember, at all times, that the teacher is serving in the
capacity of physical educator and that he is also serving
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in loco parentis, that is, in place of the parents, or as
a substitute parent .

He should try to anticipate the dangers

connected with each and every activity, and act as a thoughtful
parent and as a competent professional person would presumably
68
act under given circumstances.
How Injuries Should Be Handled.

Ille school should adopt

a definite plan of action in case of injury, and every staff
member should be familiar with it.

It is desirable, also,

that every teacher, supervisor, and administrator be qualified
in first aid procedures.

Conditions and policies vary in

different schools but, in general, the following rules should
apply in case of injury: (1) render first aid o~ call someone
qualified in the methods of first aid, (2) refer to the prin cipal or nurse, (3) finally, the nurse or principal should
follow the adopted procedure of calling the parent, or doctor,
or sending for an ambulance as the situation demands .
Accident Reoorting .

69

All accidents should be reported.

A carefully devised and supervised accident reporting system
is invaluable to the school plant and its successful operation.
70
Stack and Elkow
list the following advantages of a
so0nd accident reporting system :

68william L. Hughes, and Esther French, Ille Administration
of Physical Education, (New York, New York: Ille Ronald Press
Company, 1954), pp . 132-135.
69 Ibid ., p . 138.
70 Stack and Elkow, QQ. cit., pp. 149-150.
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It is a preventive device, indicating focal
points of trouble and providing clues to
danger points that need correction in order
to avoid similar accidents.
It is a defensive device. In the judicial
proceedings that may result from an accident or injury, the basic questions of
negligence and liability revolve about the
precise facts of the incident.
It is a protective device in the sense that
teachers and school boards are provid~d
with a basis for an effective defense .if a
suit is brought.
It is a constructive device in that it can
be used as a guide for curriculum planning.
Such systems should provide that every employee witnessing
or having knowledge of any accident occurring in connection
with any physical education activity or affecting the board
of education in any manner, be required immediately to notify
his superior, who in turn must notify the board of education
within a reasonable period, certainly no more than twentyfour hours.

71

The point is very crucial that such general reports of
accidents be prompt, accurate, and complete.

The report itself

should contain necessary information: the name and address of
the injured party, the activity in which the injury occurred,
the date, hour, and place.

It should contain the name of

the person in charge, and an attempt should be made to have
witnesses who saw the accident sign the statement.

The cause

and the extent of the injury of the injured should be recorded.
If first aid or medical treatment was administered to the

71

Florio and Stafford,

QQ•

cit., pp. 106-108.
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injured party, it should appear on the report along with the
time the treatment was issued.
Contributory negligence is a facet that must be con sidered here.

If any witnesses, particularly employees

of the board, noted contributory negligence, the names and
signatures of the employees should be obtained .

1he report

should also have a place where the structural or physical
defects of the area causing the injury could be noted .

If

such hazards are noted, immediate notice should be given to
the person entrusted to rectify such conditions, and they
should be corrected immediately.
report should be made .

More than one copy of the

Copies of the report should be sent

to the superintendent, principal, and all departmental heads
directly or indirectly connected with the accident .

A copy

should especially be filed in the main office and in the office
of the physical educator.

All injuries should be cared for in

the approved manner and procedure .
Such careful reporting can naturally lead to an adequate
analysis of causes of accidents and a systematic attempt to
eradicate such causes.

The report must always be followed up

by satisfactory and sufficient inspection of the focal points
of danger.
In the appendix, the writer has re produced an accident
report form which is suggested by Florio and Stafford to be
used in reporting all accidents in which the school is in -
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volved. 72
With proper care by all school personnel, as judged
on the basis upon which decisions have been rendere d, court
action in many cases could be avoided.

Steps can be taken

to eliminate the situations leading to court action and
liability in tort. 73
Insurance.

Liability insurance is one way of acqui ring

some means of protection from a financial disaster .

The

purchase .of liability insurance by school districts, by
teachers individually, or by groups is one way to spare teachers from financial loss when they are assessed for damages by
being negligent in carrying out their school functions .
cording to Stack and Elkow

74

Ac -

; "Liability insurance is an

attempt to protect oneself against the need for personally
paying liability judgements growing out of negligence."
In surance coverage is also a fair way to help compensate
the pupil who has no legal recourse against the school district
and who could not otherwise satisfy his loss, if indeed he
were entitled to such payment, because the individual respon sible fo r his injuries has no financia l resources . .
A questioneer was sent to 16,000 school administrators
in continental United States seeking information pertaining to
liability and liability insurance.

Based on a 4% proportional

72Florio and Stafford, 2..2· cit., p. 105.
73Hughes and French, 2..2· cit., p. 134.
7 4stack and Elkow, 2..2· cit . , p . 313 .
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sampling, this survey brought a 48% response .

11le questions

asked were as follows :
(1) As a question of ethics (regardless of
your present statutes) do you believe that school
districts should be held liable for property
damage or personal injuries (tort)?
Yes 42%
No 58%

(2) Should school districts be required to
carry insurance covering such liabilities?
Yes 49%
No 50%
No opinion 1%75
Respondents maintained that schools should not be held
liable for property damage or personal injury because there
would be too many unjust claims.
It is interesting to note that although only 42% of the
administrators that returned their questioneers thought that
school districts should be held liable for injuries, 49%
thought it a very good idea to carry liability insurance.
11le reason for many stating "no" to the question concerned
with insurance is because many thought the school should not
be held liable for damages in the first place .
Many states require school districts to carry liability
insurance to cover the operation of school buses, but not
necessarily to cover accidents in general
A survey of the statutes of the United States by the
NEA Research Division shows that as of June 1962, school
districts in . at least fourteen states, besides California,
definitely could insure against liability for damages result-

7511 Disagree on Public School Liability, But, Half Would
Require Insurance," Nation ' s Schools 67 (February 1961), p . 112.
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ing from negligence or carelessness of officers or employees.
Illese states are

Connecticut, Illinois, Massachusetts, Minn-

esota, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, Oregon, Pennsylvania, South Dakota, Washington, and
Wyoming.76
Some states such as Iowa, Arkansas, North Dakota, Vermont,
and Idaho may have statuary provisions having some reference
to liability insurance. 77
In states where school districts are empowered .to obtain
liability insurance, some laws make it quite clear that the
defense of government immunity is waived to the limits of the
type of coverage obtained by the schoo1. 78
When purchasing liability insurance, one should read the
policy carefully to insure that the

precis~

age and protection are clearly defined.

limits of cover-

Ille local problems

involved with the particular school should certainly be controlling factors.

Ille types of activities that are protected

by the policy should be enumerated. 79
All policies taken out by teachers for liability protection require that the insured notify the company promptly
of any accident and give all necessary information.

«rt is

76"School Laws and Teacher Negligence,« National Education
Association Research Bulletin (Octobei 1962), pp. 75-76.
77 Ibid.
78 Ibid.
79stack and Elkow, Q.Q· cit., pp. 312-313.
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quite possible that such provision may conflict with the by laws of the board of education which a r e part of the teacher's
contract.

Some boards specifically prohibit teachers from

making such information available except to school officials.
In that case, some reconciliation between these conflicting
provisions must be made, either by eliminating the clause
in the policy or through a suspension of the by-law."BO
While safe operation of the schools and careful conduct
by teachers to prevent pupil injuries are still the best
rule, l iability insurance will protect, to some degree,
school plants and employees.
Athletic Benefit Plans.

The primary purpose of athletic

benefit plans is to provide a substantial financial payment
to assure proper medical treatment for student injuries resulting from accidents.

The original plans, instituted by the

Wisconsin Interscholastic Athletic Association, were meant for
students who participated in interscholastic athletics.

How-

ever, the trend today seems to be to include all pupils injured
in any school sponsored activity. 81
Somehwat different from liability insurance, benefit
plans cover injuries incurred in pure accidents as well as
those resulting from negligent conduct.

80 Ibid.,
.
pp. 312- 313 .

81 Ibid., pp. 314- 315 .
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Athletic benefit insurance is somewhat similar to
workmen compensation acts, in that the payment for injuries
is usually to cover the proposed cost of the medical treat ment up to the protection of the policy.

The insurance

company, not the school or school districts, pays the bills. 82
Benefit insurance coverage has also led to studies which
have improved competitive competition.

"Not least among its

achievements is the reduction of certain repetitive accidents
through a most intense study of their causes and means of
reducing their frequency. " 83
The payment needed to acquire such protection may be
realized by several methods.

In one method, the students '

parents pay the fees, which, incidentally, is more when
football, wrestling, or boxing is included.

In another

method, school funds are used to pay the costs of the insurance or of membership in benefit plans.
state.)

(New York is such a

A third method sometimes employed is when clubs or

organizations such as a boosters club will pay the cost of
the insurance.
Anoth~r

advantage of the athletic benefit insurance is

pointed out by Stafford and Florio:" 84 . . • . Benefit plans

82 Ibid., p. 315.
83 Flori o and Stafford, QQ. cit., pp. 128-130.
84 Ibid.
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also have the adva ntage of enabling a student to secure an
accurate diagnosis of his injury and begin any necessary
treatment without delay, thus preventing the serious com plications that sometimes result when minor injuries do not
receive prompt care."
Releases and Waivers.

It has been demonstrated many

times in the past that teachers have a misconception of what
"releases " and "waivers " actually mean .

A parent, merely

because of his parental relationship, has no authority to
waive or release any claim his child might make for personal
injury.

All that a parent can waive by signing a release or

waiver slip is his own right to sue for medical expense or
other expenditures which have resulted because of an accident
to his child or for the child ' s lass of services.

When a

parent sues to recover expenses fo r injury to his child, he
may sue basically in two main areas :

ti

• first in his own

capacity to recover fo r medi cal expenses and loss of services
and second, as a guardian for the child. 1185
While there are certain strong precautions obtained in
procurring signed releases, mainly due to the fact that a
parent who does not seek an attorney ' s advice is likely to
think that he has waived all rights, it is not true at all
that a school board or school district becomes absolved of all
. .
.
86
su1. t s b y th e s1gn1ng
o f a re 1ease or waiver.

The child may

85 Harry N. Rosenfield, Liability for School Accidents
(New York, Ne w York Harper Brothers Publishing Company, 1940),
pp. 127 - 132.
86 Ibid . , pp. 130 - 132.
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still sue for damages resulting from injuries he received.
Even though a signed release or waiver does not absolve
a pa r ty from liability, this does not mean that some form of
permission slip should not be signed by the parent or guard ian for a particular activity.
liability is less.

To a limited degree the

The signed slip guarantees parental

knowledge and permission for the particular activity in
question .
There are many different permission slips used by
schools.

According to Rosenfield,87

"The permission slip

should definitely and pr ecisely include the destination for
the activity involved and, if outside transportation is necessary, the form of the transportation and time of depar ture and return."

The type of activity the student is

attending should be clearly explained so the parent will
know to what he is consenting.
Teachers should always supervise their own particular
classes .

The feeling of this writer concerning absence from

classes in session is very strong .

It would seem to this

writer that it would be difficult for any teacher to present
a valid excuse for his absence from a classroom he is supposed
to be in charge of.

"When the cat is away the mice will play

and most likely hurt themselves" is a trite expression which
every physical educator should keep implanted in his mind.
/

87Ibid ., pp. 131-132.
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This whole discussion appears on the surface to be rather
obvious, but there have been actual cases where the teacher
has left his class unattended and has found himself a short
time later in court facing charges of negligence .

People

trained in physical education should and must anticipate
the dangers and take measures to correct them.

Negligence

can be shown if a danger was known to exist and nothing was
done to correctthe inherent danger.
Scheduling .

Administrators should pay particular

attention to their responsibility of scheduling and programing students.

If some consideration is given to the proper

homogeneous grouping of students in regard to their physical
maturity, the physical educator has one less problem to con cern himself with.

The writer fully realizes the problems

involved with programing, especially in schools where the
enr ollment is small.
The type of equipment used and the activities in which
the pupils will engage should fit the age, sex, and size
of the students .

There have been too many cases brought to

court because of ill - chosen apparatus, or location of activity.
Periodic inspection of the condition of all athletic apparatus
and equipment is necessary.

A complete record and report of

conditions should be made with recommendations for future
action.
If a student is injured by another in the spirit of play,
the instructor is not so apt to be held liable.

If a student
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injures himself by showing he is immature, liability may
result because a pupil, by law, is not expected to have
command of mature judgement.
A course dealing with general tort liability of teachers and school districts for injuries should be offered to
all prospective teachers in the senior year of college or
at the grauate level prior to certification.

Even more

specifically it should cover the type of injuries common to
gymnastic activiti es.
Granting financial relief to the teacher for injuries
to students in the physical education program, regardless of
negligence or fault, appears to be a satisfactory solution
to the problem of law suits.

This type of action has been

successfully accomplished in after- school athletics through
league or state insurance programs .
All physical educators must face the problem of tort
liability realistically.
the law as an excuse.

Teachers cannot claim ignorance of

Teachers of physical education must

know what the law is, remove every possibility for injury,
and then exercise alert supervision .

Chapter V
Summary

The problem of liability in ·physica 1 education is
of such a nature that it cannot be taken too lightly by
physical educators.

Instructors must be made to realize

the terrible consequences of being challenged by a citizen
because of a negligent act on their part.

Because of a non-

thinking act, many people may suffer hardships which indeed
are not necessary.

One must take into consideration that

not only the defendant and plaintiff stand to suffer the
consequences but also the administration, the school proper,
the school board, and the community.
Times have changed somewhat since, when in times past,
all governmental functions were carried on under the maxim:
"The king can do no wrong."

Even though states are changing

their attitude toward the immunity of school boards, liability still remains an individual charge.

The individual

must look out for himself, for a negligent act will be paid
for in most cases by himself and not necessarily by the
school board.

The teacher must take pride in his profession

and this certainly includes guarding against liability.

5-1

What will be the trend in the future in the states
with legislation eliminating the rule that the states can
do no wrong and in those other states to which such socially
correct interpretation of the laws of negligence are adopted
eventually?

Ihis question becomes increasingly more im-

portant and more clear with each judicial judgement.
Before anyone can actually be aware of or careful of
liability, he must realize and understand just what comprises liability.

Knowledge of terms, proceedings, and

actual facts are of great importance to the physical
educator if he is to protect himself from the ever present
possibility of law suits.
Ihe physical educator must also be aware of the various
facets of liability in his own program.

In other words, he

should know what brings about liability in physical education.
He must be conscious of the five main areas or cases (negligence, malfeasance, misfeasance, nonfeasance and omission),
which involve liability for injuries in physical education.
Finally, physical educators need to know what to do and
what not to do to avoid being negligent in the performance
of their duties.

One of the strong points in avoiding

liability is to be certain to apply the rules of safety at
all times.

Especially,

educ~tors

should take safety pre -

cautions pertaining directly or indirectly with the main
areas of liability in physical education.

APPENDIX
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Name~------------ Home Address ~~-~~------School
Sex
Age
Grade
·~---------~~
3. Time accident . occurred ~--~~-~-~- Date
4. · Place of Accident
School Building
School Grounds
To or From School
Home
Elsewhere

1.
2.

5.

Abrasion
Am putation
Asphyxiation
Bite
Bruise
Burn
Concussion
Contusion
Cut
Dislocation

Fracture
Laceration
Poisoning
Puncture
Sea lds
Scratches
Shock
Sprain
Strain
Other

Abdomen
Ankle
Arm
Back
Chest
EA.r
Elbow
Eye
Face
Finger
Other

Foot
Hand
Head
Knee
Leg
Mouth
Nose
Scalp
Tooth
Wrist

6.

DESCRIPTION OF
THE ACCIDENT

~~-Death ___ Permanent Impairment
Disability __Nondisabling
Total number of days lost from school~-------

Degree of Injury
~-Temporary

7.
8.

Teacher in charge when accident occurred ----~------~
Present at scene of accident _ _ Yes
__No

9.

By
First- Aid Treatment
By
Sent to school nurse
Sent home
By
By
Sent to physician
By
Sent to hospita 1
Was a parent or other individual notified?
Name of individual notified

10 .

11 .

Witnesses. a) ~-------~

12 .

Athletic Field
Auditorium
Cafeteria
Classroom
Corridor
Dressing Room
Gymnasium
Home Econ
Laboratories

c) _ _ _ _ _ __

Signed :

__Yes

__No

b) ~------
d) ~-------

Locker
Pool
Sch grounds
Shop
Showers
Stairs
Toi lets
Other

Principal-- - - - - - - - - - -

RECOMMENDATIONS

Teacher ~-----------

Bibliography
American Association of School Administration, School District
Liability , Wash ington D. C. , National Education Associa tion , c . l 9 53 .
Carlson, Go r don T., "I' ll Be Suing You Coach, "
Executive, 76 (Apr il 1957 , 76 - 79 .

The School

"Disagree on Public School Liability, But, Half Would Require
I nsu r ance, " Nation ' s Schools, 67 (Febr ua r y 1961), 112 .
Doscher, Nathan , and Walke, Nelson, "The Status of Liability
fo r School Physical Education Accidents and I ts Relation ship to the Health Pr ogram, '' Re sea r ch Quarterly of the
American Association for Health, Physical Education and
Recreation, 23 (October 1952), 290 - 294 .
Dyer, Donald B. , and Li chtig, J. G., Liability in Public Educa tion , Milwaukee, Wis . , C. C. Nelson Company, 1949 .
Edwards, W. L., "Teacher and School Law, "
52 (December 1953), 39 - 41.

Nation ' s Schools,

Fahr, Sa muel M., "Legal Liability for Athletic Injuries, "
Journal of Health, Phys ica l Education , and Recreation,
29 (February 1958), 12+ .
Florio, A. E., and Stafford, G. T. , Safety Education, New York,
N. Y. , McGraw- Hill Book Company, 1962.
Garber, Lee O. , "Case of the Negligent Coach, "
59 (May 1957), 77 - 79 .
"How to Avoid Liability for Tort, "
(September 1957), 83 .

Nation ' s Schools,

Nation ' s Schools, 60

"Illinois Cour t Overthrows Immunity Doctrine , "
Schools , 64 (August 1959), 70 - 72.
Garrison, C., "Have You Acted Negligently Today? "
J ournal, 39 (December 1958), lo+ .

Nation ' s
Athletic

Giles, John Warren, "Liability of Coaches and Athletic
Direc tors, " Athletic Jo urnal , 42 ( February 1962), 18- 19.

55

hlughes, William L., and French, Esther, The Administration
of Physical Education, New York, N. Y. , The Ronald
Press Company, 1954 .
Jacobson, Wahlfred, "Safety Versus Law Sui ts,"
35 (May 1940), 85 - 91 .

Recreation,

National Safety Council, "Safety in Physical Education and
Recreation for Elementary and Secondary Schools,"
National Safety Council Bulletin, (1941), 50 - 55.
Leibee, H. C., "Liabilities for Accidents Occurring in Intramural Programs, " College Physical Education Association
Proceedings, (1953), 67 - 70 .
"Legal Liabilities for Injuries in the Service Program, "
College Physical Education Association Proceedings,
(1954), 67 - 70.
"Overt ."

Encyclopedia Americana ( 1963), X:XI, 60.

Rice, Sidney W., "A suit for the Teacher," Journa 1 of Hea 1th,
Physical Education, and Recreation, 32 (November 1961),
24-25 .
Rosenfield, Harry N., "Legal Liability and the Cost of
Accidents, 11 Safety Education, 36 (S pril 1957), 4- 6 .
Liability for School Accidents, New York, N. Y., Harper
Brothers Publishing Company, 1940
"School Laws and Teacher Negligence," National Education
Association Research Bulletin, (October 1962), 75 - 77 .
Stack, Herbert J., and Elkow, J. Duke, Education for Safe
Living, Englewood Cliffs, N. J., Prentice - Hall Inc.,
1959 .
Ware, Martha L., "I s the Teacher Liable?,"
Journal, 47 (December 1958), 603 - 604.

National Education

Wells, H. C., "Teacher, You Can Be Sued," Mi chigan Educational
Journal, 33 (February 1956), 273 - 274.
"Who Is Liable For Pupil Injuries," National Education Association, Washington, D.C., (October 1950), 4- 6.
Young, Wilbur and Offutt, Andrew C., High School Physical
Education, State of Indiana Department of Public
Instruction, Bulletin No. 222, 3-15 .

